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SHOET  SELLING  OF  SECURITIES 


House  of  Representatives, 

SUBCOMMITTEE  No.  3  OF  THE  COMMITTEE  ON  THE  JuDICIARY, 

Monday^  February  15^  1932. 

The  subcommittee  met  at  10  o'clock  a.  m.,  Hon.  Henry  St.  George 
Tucker  (chairman)  presiding.  ^ 

Mr.  Tucker  Gentlemen  we  have  met  this  morning  to  take  evL 
dence  on  the  bills  relating  to  short  selling.     There  are  four  bills 

—^ff'i  K  a/^^/.^*  ]^^'-J'  ^^^^'  ^^^^-  ^"d  4639,  introduced 
respectively  by  Mr.  LaGuardia,  Mr.  Kelly  of  Pennsylvania,  and  the 
last  two  by  Mr.  Sabath.  ' 

The  bills  are  as  follows : 

[H.  R.  4,  Seventy-second  Congress,  first  session] 
A  BILL  TO  protect  hanicing  .-U^---^^^^^^^^^  sales  of  seeurltiea  issued  b, 

Smes\T7mL^n  }!^^/j''''^^  ''''^  ^r'^  ^^  Representatives  of  the  United 
fhoJttitlC  nf  '^^o  Z.?T-^''^'?  assembled,  This  act  shall  be  known  by  the 
snort  title  or     ihe  secur  ties  short  sales  act." 

Sec.  2.  As  used  in  this  act  the  word  "  hnnk  "  nr  « ha*^v»  "  c,i,„»i 
unaer  tne  laws  of  the  United  States  or  a  member  of  a  Federal  reserve  bank; 
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the  word  "  l)anking "  shall  mean  and  include  the  business  transacted  by  a 
bank  or  banks;  tlie  word  "commerce"  shall  mean  and  include  all  the  com- 
merce amonj,'  the  several  States  of  the  United  States,  within  a  District  or 
Territory  of  the  United  States,  between  a  State,  District,  or  Territory  of  the 
United  States  and  any  State,  District,  Territory,  or  possession  of  the  United 
States  and  any  foreign  nation  ;  the  word  "  security  "  or  "  securities  "  shall  mean 
and  include  any  stock,  bond,  debenture,  scrip,  warrant,  or  other  evidence  of 
interest  in  or  indebtedness  of  a  corporation ;  the  words  "  stock  exchange " 
or  "stock  exchanges"  shall  mean  and  include  any  board,  market,  exchange, 
or  associntion,  however  organized  or  conducted  and  whether  incorporated  or 
unincorporated,  where  a  security  is  purchased  and  sold  or  offered  for  pur- 
chase and  sale;  the  words  "member"  or  "members"  shall  mean  and  include 
every  member  of  or  stockholder  in  or  person  authorized  to  transact  business 
as  a  broker  or  trader  on  or  at  a  stock  exchange,  tlie  words  "  sale,"  "  sales," 
or  "purchase  and  sale"  shall  mean  and  include  every  sale,  agreement  of  sale, 
or  agreement  to  sell;  the  word  "person"  shall  be  construed  to  imjKirt  the 
plural  and  singular  jind  shall  mean  and  include  individuals,  associations, 
trusts,  pjirtnerships,  and  cori)()rations ;  and  the  words  "short  sale"  and  "short 
sales"  shall  mean  and  include  every  sale  of  a  security  in  consummation  of 
which  there  is  delivered  by  <»r  on  behalf  of  the  seller  a  security  not  bona 
fide  owned  by  such  seller  at  the  time  of  making  such  sale. 

Sec.  8.  The  puchase  and  sale  of  the  securities  issued  by  corporations  engaged 
in  banking  or  commerce  occur  largely  on  stock  exchanges.  The  prices  involved 
in  such  transactions  are  quoted  and  disseminated  throughout  the  United  Stntes 
and  foreign  countries  and  constitute  the  market  value  of  such  securities.  This 
market  value  furnishes  the  basis  for  all  transactions  in  such  securities,  for 
the  lending  by  banks  of  money  and  credit  on  the  faith  of  such  securities,  for 
the  financing  of  the  cori)orations  issuing  such  securities,  and  for  the  effect 
thereof  on  banking  and  commerce.  These  prices  are  susceptible  to  speculation 
and  manipulation  by  the  short  sale  of  such  securities.  Such  short  sales  may, 
and  from  time  to  time  do,  recur  in  large  volume.  They  exert  a  vicious  intiu- 
ence  and  produce  abnormal  and  disturbing  declines  of  prices  that  are  not 
responsive  to  actual  supply  and  demand.  They  const  tute  a  constant  possible 
menace  to  the  market  value  of  such  securities  and  the  basis  which  such  market 
value  furnishes.  The  purchnse  and  sale  of  such  securities  are  the  purchase 
and  sale  of  an  undivided  interest  in  the  banking  or  connnerce  carried  on  by 
the  corporations  which  issue  the  securities.  Such  transactions  are  affected 
with  a  public  interest.  The  arbitrary  and  abnormal  decline  in  prices  produced 
by  short  sales  induces  needless  liquidation  in  these  securities,  creates  dis- 
satisfaction with  the  corporations  which  ssue  sucli  securities,  destroys  the 
credit  extended  on  the  faith  of  such  securities,  undermines  confidence  in  the 
banks  which  hnve  extended  such  credit,  causes  hoarding,  and  seriously  impairs 
and  directly  affects  the  banking  and  commerce  of  this  country.  Such  short 
sales  of  these  securities  constitute  an  unnecessary  practice,  which  obstructs, 
burdens,  and  endangers  banking  and  commerce  and  renders  regulation  in  that 
respect  imperative  for  the  protection  of  banking  and  commerce  and  of  the 
national  public  interest  therein. 

Sbo.  4.  No  short  sale  of  a  security  issued  by  a  corporation  engaged  in  bank- 
ing or  commerce  (except  by  a  person  doing  an  odd-lot  brokerage  business  solely 
for  the  jtccount  and  in  the  usual  and  ordinary  course  of  such  business)  may 
be  made  on  or  at  a  stock  exchnnge,  unless — 

(a)  Such  short  sale  shall  be  accompanied  by  a  statement,  in  the  form  pre- 
scribed by  the  Federal  Trade  Commission  for  that  purpose,  signed  by  the 
seller  or  his  broker  or  agent  on  his  behalf,  which  shall  truly  set  forth  the  kind 
and  amount  of  the  secur  ties  so  sold,  the  names  and  addresses  of  the  seller, 
buyer  and  their  respective  brokers  or  agents,  and  such  other  relevant  data  as 
the  Federal  Trade  Commission  mny  require  in  that  respect; 

(b)  The  stock  exchange  each  day,  upon  the  close  of  its  business,  shall  cause 
a  faithful  summary  of  the  statements  accompanying  short  sales  made  on  or  at 
such  stock  exchange  that  day  to  be  prepared,  in  such  form  as  the  Federal  Trade 
Commission  may  prescribe  for  that  purpose,  and  a  copy  of  this  summary  to  be 
posted  at  the  place  of  business  of  such  stock  exchange  and  publshed  in  a 
newspaper  of  general  circulation  in  the  city  or  town  where  such  stock  ex^ 
change  is  located  or  operates,  in  a  manner  that  will  make  the  contents  of  such 
summary  plainly  and  readily  available  to  the  public ; 

(c)  The  stock  exchange  shall  keep  a  record,  in  such  form  as  the  Federal 
Trade  Commission  may  prescribe  for  that  purpose,  truly  setting  forth  all  loans 
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of  such  securities  for  delivery  in  consummation  of  such  short  sales,  with  a 
description  of  the  securities  so  lent  and  the  names  and  addresses  of  the  lender 
and  borrower  and  their  respective  brokers  or  agents  in  that  respect ;  and 

(d)  The  stock  exchange  shall  preserve  such  statements,  summaries,  and 
records  for  the  period  of  two  years  and  keep  them  open  at  all  times  during 
such  preservation  to  the  inspection  of  the  Federal  Trade  Commission  and  its 
accredited  representatives. 

Sec.  5.  No  bank  may  directly  or  indirectly  make  or  continue  any  loan  or 
advance  of  money  or  credit  to  or  for  the  account  of  a  stock  exchange  or  to  or 
for  the  account  of  a  member  thereof  or  to  or  for  the  account  of  a  firm  in  which 
such  member  is  a  partner  or  by  which  such  member  is  employed,  for  use  in 
the  business  of  such  stock  exchange  or  for  or  in  connection  with  the  purchase 
or  sale  on  or  at  such  stock  exchange  of  a  security  issued  by  a  corporation  en- 
gaged in  bank.ng  or  commerce,  unless  such  stock  exchange  is  complying  with 
the  provisions  of  section  4  of  this  act  and  requiring  the  statements  and  making, 
posting,  publishing,  and  preserving  the  summaries  and  records  as  specified  in 
that  section. 

Sexj.  6.  No  bank  and  no  corporation  engaged  in  commerce  may  list  or  permit 
to  be  listetl  or  to  remain  listed  a  security  issued  by  it  on  a  stock  exchange, 
unless  such  stock  exchange  is  complying  with  the  provisions  of  section  4  of  this 
act  and  requiring  the  statements  and  making,  post.ng,  ijublishing.  an<l  preserv- 
ing the  summaries  and  records  as  specified  in  that  section. 

Sex;.  7.  No  stock  exchange  or  member  thereof  or  firm  in  which  such  member 
is  a  partner  or  by  which  such  member  is  employed  may  send  or  receive,  or 
permit  or  cause  to  be  sent  or  received,  in  commerce  or  by  the  use  of  the  Postal 
Service  of  the  United  States,  any  commun  cation,  quotation  or  information  of 
or  concerning  a  short  sale  of  a  security  issued  by  a  corporation  engaged  in 
banking  or  commerce  which  has  been  made  or  is  to  be  made  on  or  at  such 
stock  exchange,  unless  such  stock  exchange  is  complying  with  the  provisions  of 
section  4  <»f  this  act  and  requiring  the  statements  and  making,  posting,  pub- 
lishing, and  preserving  the  summaries  and  records  as  si)ecifie<l  in  that  section. 

Sex:.  8.  Authority  to  enforce  compliance  with  the  provisions  of  this  act  is 
hereby  vested  in  the  Federal  Trade  Commssion,  to  be  exercised  as  follows : 

(a)  Whenever  the  commission  shall  have  reason  to  believe  that  any  person 
is  violating  or  has  violated  any  of  the  provisions  of  this  act,  it  shall  issue  and 
serve  upon  such  a  person  a  complaint  stating  its  charges  in  that  resiiect  and 
containing  a  not'ce  of  a  hearing  upon  a  day  and  at  a  place  therein  fixtnl  at  least 
thirty  days  after  the  service  of  said  complaint.  The  person  so  complainetl  of 
shall  have  the  right  to  appear  at  the  place  and  time  so  fixed  and  show  cause 
why  an  order  should  not  be  entered  by  the  commission  requiring  such  person 
to  cease  and  desist  from  the  violation  so  charged  in  said  complaint.  Any  per- 
son may  make  appl  cation,  and  upon  good  cause  shown,  may  be  aUowed  by 
the  commission  to  intervene  and  appear  in  said  proceeding  by  counsel  or  in 
person.  The  testimony  in  any  such  proceeding  sliall  be  reduced  to  writing  and 
filed  in  the  office  of  the  commission.  If  upon  such  hearing  the  commission  shall 
be  of  the  opinion  that  any  of  the  provisions  of  this  act  have  been  or  are  being 
violated,  it  shall  make  a  report  in  writing  in  which  it  shall  state  its  findings  as 
to  the  facts  and  shnll  issue  and  cause  to  be  served  on  such  person  an  order  re- 
quiring such  person  to  cease  and  desist  from  such  violation,  in  rhe  manner  and 
within  the  time  fixed  by  said  order.  Until  a  transcript  of  the  record  in  such 
hearing  shall  have  been  file«l  in  the  Circuit  Court  of  Appeals  of  the  Unitetl 
States,  as  hereinafter  provided,  the  commission  may  at  any  rime.  ui)on  such 
notice  and  in  such  manner  as  it  shall  deem  proper,  modifv  or  "set  aside,  in  whole 
or  in  part,  any  report  or  any  order  made  or  issued  by  it  under  this  section. 

(b)  If  such  person  fails  or  neglects  to  obey  such  order  of  the  commission 
while  the  same  is  in  effect,  the  commission  may  apply  to  rhe  Circuit  Court 
of  Appeals  of  the  United  States,  within  any  circuit  where  the  violation  com- 
plained  of  was  or  is  being  connnitted  or  where  such  person  resides  or  carries 
on  business,  for  the  enforcement  of  its  order,  and  shall  certify  and  file  with 
its  application  a  transcript  of  the  entire  rer^ord  \v.  the  proceeding,  including  all 
the  testimony  tak;^n  aii'!  the  report  and  order  of  the  commission.  Upon  such 
filing  of  the  application  and  transcript  rhe  court  shall  cause  notice  thereof 
to  be  served  upon  such  person  and  thereupon  shall  have  jurisdiction  of  the 
proceeding  and  of  the  questions  determined  therein,  and  shall  have  power  to 
make  and  enter  upon  the  pleadings,  testimony,  and  proceedings  set  forth  in 
such  transcript  a  decree  affirming,  modifying,  or  setting  aside  the  order  of 
the  commission.  The  findings  of  the  commission  as  to  the  facts,  if  sui)ported 
by  testimony,  shall  be  conclusive.    If  either  party  shall  applv  to  the  court  for 
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leave  to  adduce  additional  evidence  and  shall  show  to  the  satisfaction  of  the 
court  that  such  additional  evidence  is  material  and  that  there  were  reasonable 
grounds  for  the  failure  to  adduce  such  evidence  in  the  proceeding  before 
the  commission,  the  court  may  order  such  additional  evidence  to  be  taken 
before  the  commission  and  to  be  adduced  upon  the  hearing  in  such  manner 
and  upon  sucli  terms  and  conditions  as  the  court  may  deem  proper.  The  com- 
mission may  modify  its  findings  as  to  the  facts  or  make  new  findings,  by  reason 
of  the  additional  evidence  so  taken,  and  it  shall  file  such  modified  or  new 
findings  which,  if  supported  by  testimony,  shall  be  conclusive,  and  its  recom- 
mendations, if  any,  for  the  modification  or  setting  aside  of  its  original  order 
with  the  return  of  such  additional  evidence.  ' 

(c)  Any  party  required  by  such  order  of  the  commission  to  cease  and  desist 
from  a  violation  may  obtain  a  review  of  such  order  in  said  Circuit  Court  of 
Appeals  by  filing  in  the  court  a  written  petition,  praying  that  the  order  of 
the  commission  be  set  aside.  A  copy  of  such  petition  shall  be  forthwith  served 
upon  the  commis.sion  and  thereupon  the  commission  forthwith  shall  certify 
and  file  in  the  court  a  transcript  of  the  record  as  hereinbefore  provided.  Upon 
the  filing  of  the  transcript  the  court  shall  have  the  same  jurisdiction  to  affirm, 
set  aside,  or  modify  the  order  of  the  commission,  and  with  respect  to  addi- 
tional evidence,  as  in  the  case  of  an  appl.cation  by  the  commiss.on  for  an 
enforcement  of  its  order,  and  the  findings  of  the  commission  as  to  the  facts, 
If  supported  by  testimony,  shall  in  like  manner  be  conclusive. 

(d)  Such  proceedings  in  the  Circuit  Court  of  Appeals  shall  be  given  prece- 
dence over  other  cases  pending  therein  and  shall  be  in  everv  way  exped  ted 
The  jurisdiction  of  the  Circuit  Court  of  Appeals  of  the  United  States  to  enforce, 
set  aside,  or  modify  orders  of  the  commission  shall  be  exclusive.  No  order 
of  the  commission  or  judgment  of  the  court  to  enforce  the  same  shall  in  any 
wise  relieve  or  absolve  any  person  from  any  liability  under  the  antitrust  laws. 
The  judgment  and  decree  of  the  court  shall  be  final,  except  that  the  same  shall 
be  subject  to  review  by  the  Supreme  Court  upon  certiorari,  in  like  manner  as 
is  provided  in  that  respect  for  a  review  of  other  final  judgments  and  decrees 
of  such  courts. 

(e)  Complaints,  orders,  and  other  processes  of  the  commisison  under  tliis 
section  may  be  served  by  anyone  duly  authorized  by  the  commission,  either 
(a)  by  delivering  a  copy  thereof  to  the  person  to  be  served,  or  to  a  member 
of  the  partnership  to  be  served,  or  to  the  president,  secretarv,  or  other  execu- 
tive officer,  or  a  director  of  a  trust,  association,  or  corporation  to  be  served ; 
or  (b)  by  leaving  a  copy  thereof  at  the  principal  office  or  place  of  business 
of  such  person;  or  (c)  by  registering  and  mailing  a  copy  thereof  addressed 
to  such  i)erson  at  his  principal  office  or  place  of  business.  The  verified  return 
by  the  person  so  serving  said  complaint,  order,  or  other  process,  setting  forth 
the  manner  of  such  service,  shall  be  proof  of  the  same,  and  the  return  post- 
office  receipt  for  said  complaint,  order,  or  other  process  registered  and  mailed 
as  aforesaid  shall  be  proof  of  the  service  of  the  same. 

(f)  Each  order  to  cease  and  desist  entered  by  the  commission  under  the 
authority  conferred  upon  it  by  this  section  shall  be  promptly  published  in 
a  newspaper  of  general  circulation  where  the  person  whom  such  order  directs 
to  cease  or  desist  resides  or  has  his  principal  place  of  business,  and  such 
publication  shall  be  notice  to  all  concerned  of  the  entry  and  contents  of  such 
order. 

(g)  For  the  exercising  of  the  authority  hereby  conferred  upon  it  for  the 
efficient  execution  and  enforcement  such  investigations  as  it  may  deem  neces- 
sary to  ascertain  the  facts  relevant  to  any  alleged  violation  of  any  of  the 
provisions  of  this  act,  and  in  order  to  provide  information  for  the  use  of 
Congress,  the  commission  may  make  provisions  of  this  act. 

Seo.  9.  For  the  purpose  of  this  act,  the  act,  omission,  or  failure  of  any 
official,  director,  agent,  or  other  person  acting  for  an  individual,  association, 
trust,  partnership,  or  corporation  within  the  scope  of  his  office  or  employment 
shall  be  deemed  the  act,  omission,  or  failure  of  such  individual,  association, 
trust,  partnership,  or  corporation,  as  well  as  of  such  official,  director,  agent,  or 
other  person ;  but  no  act,  omission,  or  failure  of  a  bank  or  of  a  corporation  en- 
gaged in  commerce,  or  of  any  officer,  director,  agent,  or  employee  thereof,  shall 
constitute  a  violation  of  either  section  5  or  section  6  of  this  act,  if  such  act, 
omisson,  or  failure  shall  be  in  reliance  upon  the  truth  of  a  certificate  by  such 
stock  exchange,  executed  and  verified  by  two  of  its  officers,  setting  forth  com- 
pliance by  such  stock  exchange  with  the  provisions  of  section  4  of  this  act,  pro- 
rided  such  certificate  shall  be  in  the  form  prescribed  by  the  Federal  Trade 


Commission  for  that  purpose  and  shall  not  have  been  superseded  by  a  cease 
and  desist  order  against  such  exchange  entered  and  published  as  provided  in 

section  8  of  this  act.  .^     .     ^      ..        v. 

Se».  10.  The  Federal  Trade  Commission  is  hereby  further  authorized,  at  such 
time  or  times  and  for  such  period  or  periods  as  in  its  judgment  the  circum- 
stances may  require,  (1)  to  suspend  short  sales  on  any  stock  exchange  of  any 
security  issued  by  a  corporation  engaged  in  such  banking  or  such  commerce, 
and  (2)  to  prohibit  from  engaging  in  such  banking  or  such  commerce  any 
corporation  which  allows  any  security  issued  by  it  to  remain  listed  upon  a 
stock  exchange  which  does  not  conform  to  an  order  made  and  entered  by  the 
Federal  Trade  Commission  under  and  pursuant  to  the  provisions  of  this  act. 
All  the  provisions  of  section  8  of  this  act  are  hereby  made  applicable  to  the 
authority  conferred  on  the  Federal  Trade  Commission  by  this  section. 

Sec.  11.  Any  person  who  shall  violate  any  of  the  provisions  of  this  act  shall 
be  deemed  guilty  of  a  m  sdemeanor  and,  upon  conviction  thereof,  shall  be  fined 
not  more  than  $1,000,  or  imprisoned  for  not  more  than  ninety  days,  or  both, 
together  with  the  costs  of  prosecution;  provided  that  if  such  violation  consti- 
tutes also  a  failure  or  neglect  to  obey  a  cease  and  desist  order  entered  and 
published  by  the  Federal  Trade  Commission  under  the  terms  of  section  8  of 
this  act,  then,  upon  conviction  of  such  violation,  such  person  .shall  be  fined  not 
more  than  $10,000,  or  imprisoned  for  not  more  than  one  year,  or  both,  together 
with  the  costs  of  prosecution.  Each  day  of  such  violation  shall  constitute  a 
separate  offense. 

Sec.  12.  If  any  part  or  provision  of  this  act  shall  for  any  reason  be  ad- 
judged by  a  court  of  competent  jurisdiction  to  be  invalid  or  inapplicable  to 
any  person  or  circumstance,  either  in  whole  or  in  part,  such  judgment  shall  not 
affect,  impair,  or  invalidate  the  remainder  thereof  or  render  such  part  or 
provision  inapplicable  to  other  persons  or  circumstances,  but  shall  be  confined 
in  its  operation  entirely  to  the  part  or  provision  thereof,  and  its  application, 
drectly  involved  in  the  controversy  in  which  such  judgment  shall  have  been 
rendered. 

[H.  R.  4604,  Seventy-second  Congress,  first   session] 

A  BILL  To  regulate  certain  transactions  in  securities  in  interstate  commerce,  and  for 

otlier  purposes 

Be  it  enacted  "by  the  Sennte  and  IKHise  of  Representatn-es  of  the  United 
States  of  America  w  Congress  assembled.  That  it  shall  be  unlawful  for  any 
person  to  deliver  for  transmission  through  the  mails  or  in  interstate  com- 
merce by  telegraph,  telephone,  wireless,  or  other  means  of  communication  any 
offer  to  make  or  execute  any  contract,  or  any  confirmation  of  the  execution 
of  any  contract,  respecting  the  purchase  or  sale,  either  upon  credit  or  margin, 
of  any  shares  in  any  corporation  or  association  intending  that  such  contract 
shall  be  terminated,  closed,  or  settled  according  to,  or  upon  the  basis  of.  the 
public  market  quotations  of,  or  prices  made  on,  any  board  of  trade  or  ex- 
change or  market  upon  which  such  stocks  are  dealt  in  and  without  intending 
a  bona  fide  receipt  or  delivery  of  the  same. 

Sec.  2.  Any  person  who  violates  any  provision  of  this  act  shall  be  deemed 
guilty  of  a  felony,  and  upon  conviction  thereof  shall,  if  a  corporation,  be 
punished  by  a  fine  of  not  more  than  $5,000  for  each  offense,  and  all  other  per- 
sons so  convicted  shall  be  punished  by  a  fine  of  not  more  than  $1,000  or  by 
imprisonment  for  not  more  than  five  years,  or  both.  The  prosecution,  conviction, 
and  punishment  of  a  corporation  hereunder  shall  not  be  deemed  to  be  a  prose- 
cution, conviction,  or  punishment  of  any  of  its  officers,  directors,  or  stock- 
holders. 

Sec.  3.  This  act  shall  take  effect  on  the  sixtieth  day  after  the  date  of  its 
approval. 

TH.  R.  4638,   Seventy-second  Congress,  first  session] 

A  BILL  To  prohibit  communication  of  false  information  witli  respect  to  securities  in 

certain   cases 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  Umted 
States  of  America  in  Congress  assembled,  That  no  person  shall  transmit  or 
attempt  to  transmit  through  the  mails  or  shall  communicate  or  attempt  to 
communicate  in  interstate  commerce  any  false  information  affecting  or  tend- 
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be  fined  not" mZX^"^^^^^^^^^  '  ■'''  '''?  ^"'  «^^"'  ^"  conviction  thereof, 

both  ^  '^  '*'*  imprisoned  not  more  than  three  years,  oi^ 

Sec.  3.  For  the  purposes  of  this  act— 
an^mllvidual"  "  '"''"""'  ""  Partnership,  association,  or  corporation  as  well  as 
(b)   "  Communicate  in  interstate  commerce  "  means  to  transmit  bv  «nv  moor.. 


[H.  R.  4639,  Seventy-second  Congress,  first  session] 
A  BILL  To  prohibit  short  sales  of  stock 
Be  it  enacted  by  the  Senate  and  House  of  Reuresentatires  of  the  U^it^^ 

made,  is  in  t..e  person  In  vl°hose"behaIf  or'  /.  ?' wh^"lc™um"tl  e  Sft  f 

Sec.  2.  For  the  purposes  of  this  act  the  term—  "       '        ^"'• 

at  a  stoe^rexrhanser''  ""''  •""""  """""■"""  """""  "^  '"'^^  •"  '^'^^^'^^  «tock 

(b)    "Stock"   means    shares   or   certificates   nf   <fnnv    r^».   ^*   ^     «^ 
interest  in  profits,  or  ac-cumulations  in  any  oori  om^^n    or  to  riIts'-to°'    k' 

as*a^  ind^v^Zai.  '"'^""'"^  "  corporation,  partnefshi.X' „r"'assoeiatio„.   as  we,, 
^The  committee  will  hear  Mr.  Sabath  first,  to  state  the  object  of  his 

We  will  hear  you  for  10  minutes  at  this  time,  Mr.  Sabath     Will 
that  time  be  sufficient  for  you  ?  •  oau<tui.     wm 

STATEMENT  OF  HON.  ADOIPH  J.  SABATH,  A  REPRESENTATIVE  IW 
CONGRESS  FROM  THE  STATE  OF  ELIINOIS 

Mr.  Sabath.  Mr.  Chairman  and  gentlemen    I  will  renniie  mn^j, 

aTru^ist'and^rfti  '"'  '  ^'"  ^^^  '^  ^'^  T^'rorrnt 
who  wn„W  l?tw  }'^ll  '^'■^  ^'"'''^^  gentlemen  from  out  of  town 

otbu^nS  or'to^rirtL'e?  '''''"''''''  «"^  ^^^"™  *°  '^^^^  P'^- 
Mr.  Tucker.  Yes. 

Mr.  Sabath.  And  all  I  wish  to  sav  this  morning-^o  as  to  irive 
these  gentlemen  an  opportunity  to  be'heard-is  this^  ^ 

Tt  ;/.-lfl  *     °"  ^\"'''  '^"'"^  ""«  introduced  about  22  years  a^o 
f\,f  A    ^^-^T  f '  however,  to-day.     [Laughter.]     Therl^r!  bii?s 

duce]  brVr  * Tf r''  .'■'  ^'''^  rr"'  ""<'  'hire  is  llso  the  bil   intro! 
Mr  Kelly         ^''^"'''•dia,  and  there  is  another  bill  introduced  by 
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Personally,  I  am  not  wedded  to  any  proposition.  I  am  interested 
in  the  principle.  My  aim  is  to  eliminate  what  we  term  "  short  sell- 
ing," or  "  bear  raiding,"  which,  to  my  mind,  is  responsible  for  the 
conditions  now  existing.  It  is  the  greatest  evil  that  has  been  per-  I 
mitted  or  sanctioned  by  the  Government  that  I  know  of;  and  it  is 
absolutely  necessary,  in  the  interests  of  the  Nation,  that  some  legis- 
lation be  had  along  these  lines. 

Of  course,  I  am  delighted  to  know  that  the  stocks  went  up  last 
Thursday,  Friday,  and  Saturday.  And  I  was  wondering  whether 
that  had  anything  to  do  with  the  hearings  here  to-day — and  I  am 
inclined  to  think  that  it  had;  because  I  have  known  of  three  such 
experiences  before,  in  1929,  in  1930,  and  again  in  1931. 

When  Great  Britain  went  off  the  gold  standard,  all  the  gambling 
institutions  or  stock  exchanges  were  closed  with  the  exception  of 
France ;  and  the  Stock  Exchange  of  New  York  did  not  know  whether 
to  close  or  what  to  do  to  prevent  what  they  termed  "  a  great  big 
panic." 

But,  instead  of  closing,  they  came  to  the  conclusion  that,  if  they 
stopped  short  selling — something  that  I  have  been  advocating  stren- 
uously since  October,  1929,  before  the  crash — that  that  would  save 
their  institution  and  the  country.  And  they  did  order  that  no  short 
selling  be  permitted  that  morning,  when  the  sad  news  was  broad- 
east  throughout  the  world  that  Great  Britain  had  gone  off  the  gold 
standard.  And  instead  of  there  being  a  great  panic  on  the  stock 
exchange  and  prices  tumbling  down  from  5  to,  perhaps,  25  points, 
the  moment  the  order  came  out  that  short  selling  was  prohibited, 
notwithstanding  the  bad  news  from  London,  prices  immediately 
started  to  rise,  and  they  rose  from  2  to  10  points.  And  they  rose  so 
fast  that  within  two  hours  the  stock  exchange  rescinded  the  order, 
and  Mr.  Whitney  said  it  was  done  because  of  the  fear  that  the 
stocks  were  going  up  too  high. 

Now,  perhaps  a  secret  order  was  sent  out  Thursday  or  Friday 
last,  showing  that  they  did  not  want  such  an  order  made.  And  I 
feel  that  that  is  responsible  for  the  favorable  conditions  on  all  of 
the  stock  exchanges. 

Now,  in  view  of  the  fact  that  these  gentlemen  are  here  from  out- 
side the  city  to-day,  I  am  not  going  to  go  into  details  and  give  rea- 
sons and  arguments  why  legislation  must  be  enacted  against  this 
evil  that  has  brought  about  the  deploarable  conditions  or  is  respon- 
sible to  a  great  extent  for  the  deplorable  conditions  in  this  country, 
from  which  the  entire  Nation  is  suffering  to-day.  I  am  satisfied  to 
say  that,  in  1929,  when  I  appealed  to  the  stock  exchanges,  if  they 
had  stopped  short  selling,  instead  of  merely  sending  out  a  ques- 
tionnaire for  two  weeks  and  then  rescinding  *it — I  am  satisfied  that 
not  one-half  of  the  banks  that  were  closed  nor  of  the  factories  or 
other  plants  that  were  closed  would  have  been  closed;  and  there 
would  not  be  8,000,000  or  9,000,000  people  out  of  emplovment,  nor 
would  there  have  been  over  20,000,000  people  who  lost *^  nearly  all 
they  possessed,  due  to  the  manipulation  on  the  stock  exchanges. 

Now,  with  that  statement,  and  in  view  of  the  fact  that  it  is  de- 
sired to  hear  the  gentlemen  who  are  here  from  out  of  the  city,  I 
will  yield,  requesting  that  I  be  given  ample  time  in  the  near  future, 
or  when  these  gentlemen  have  concluded,  to  proceed  and  give  rea- 
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sons  why  short  selling  should  be  prohibited,  or,  at  least,  controlled 
or  limited. 

Now,  I  do  not  want  to  be  understood — before  we  go  any  further 
I  would  like  to  say  this— as  wanting  to  destroy  the  stock  exchange; 
but  on  the  contrary  I  wish  to  say  this,  that  to  some  extent  it  is 
perf ormmg  useful  service ;  and  in  so  far  as  it  will  devote  its  efforts 
to  conductmg  its  business  and  affairs  on  legitimate  lines,  in  the  in- 
terest of  the  public  and  of  industries,  I  have  no  objection  to  it.  But 
when  they  start  out  and  utilize,  and  permit  this  great  organization 
to  be  utilized,  against  the  interests  of  the  Nation,  not  only  for 
speculation,  but  for  pure  gambling,  dishonest  gambling,  then  I  say 
it  is  our  duty  to  take  steps  to  make  such  practices  in  the  future 
impossible  and  prevent  the  repetition  in  the  future  of  what  has 
occurred  in  1929  and  1930,  from  the  effects  of  which  we  are  still 
suffering,  and  will  continue  to  suffer,  as  long  as  we  permit  these 
invidious  practices  to  continue. 

I  thank  you,  Mr.  Chairman  and  gentlemen,  for  your  attention.    I 
think  the  first  person  who  wishes  to  address  you  to-day  is  Mr.  Aron; 
he  will  give  you  his  full  name  and  state  whom  he"^  represents    if 
anybody,  and  submit  whatever  statement  he  desires  to  submit  to  you 
and  I  will  desist,  for  the  present.  ' 

STATEMENT  OF  HAKOLD  G.  ARON,  NEW  YORK  CITY 

Mr.  TucKEK.  Mr.  Aron,  may  I  ask  how  long  you  think  you  will 
need  ? 

Mr.  Aron.  I  should  think  about  30  minutes,  Mr.  Chairman. 

Mr.  Tucker.  Very  well,  sir;  you  may  proceed.  May  I  ask  what 
bill  you  are  going  to  address  yourself  to  ? 

Mr.  Aron.  I  am  addressing  myself  to  the  principle  of  all  the  bills 
rather  than  to  any  specific  bill. 

Mr.  Tucker.  You  are  in  opposition  to  the  bills? 

Mr.  Aron.  I  am  neither  in  opposition  nor  in  favor  of  the  bills. 
I  am  in  favor  of  the  principles;  whether  the  bills  represent  the 
wisest  method  of  dealing  with  them  I  think  is  a  question  that  should 
be  considered. 

It  was  not  clear  to  me,  gentlemen,  when  I  received  the  invita- 
tion of  your  committee,  that  there  was  any  special  reason  for  my 
appearance  or  that  any  dereliction  would  be  involved  were  I  to 
decline.  I  am  not  and  never  have  been  a  member  of  the  New  York 
Stock  Exchange  and  it  is  perhaps  unnecessary  to  add,  never  will 
be;  but  an  active  legal  and  financial  career  of  25  years  has  been 
spent  almost  within  earshot  of  its  trading  floor.  I  am  and  always 
have  been  opposed  to  short  selling  of  securities,  as  actually  practiced. 

Mr.  MiCHENER.  May  I  interrupt  you  just  there?  Some  of  us  are 
not  acquainted  with  you,  and  I  will  ask  you,  therefore,  if  you  will 
kindly  tell  us  just  what  your  experience  has  been  and  just  what  your 
work  has  been  ? 

Mr.  Aron.  I  have  been  a  lawyer,  a  financial  lawyer,  and  at  various 
times  have  been  connected  with  financial  institutions  having  an 
aggregate  capital  of  upwards  of  $50,000,000,  including  banks,  surety 
companies,  and  insurance  companies  in  this  country  and  banks 
abroad. 

Mr.  Celler.  Will  you  state  the  names  of  those  banks? 


Mr.  Aron.  I  will  mention  a  few  of  them :  International  Trust  Co. 
of  New  York;  the  National  American  Bank;  the  Central  Mercan- 
tile Bank;  the  General  Surety  Co.;  the  State  Title  &  Mortgage  Co.; 
the  Germanic  Fire  Insurance  Co.;  the  Central  Bank  for  German 
Industry,  and  I  think  there  may  have  been  one  or  two  others,  but 
those  are  some  of  them. 

As  I  said,  I  have  always  been  opposed  to  short  selling  of  securi- 
ties, as  actually  practiced.  I  am  convinced  that  it  has  contributed 
as  much  as  any  single  cause  to  the  present  distress  of  this  country. 
I  am  of  the  opinion  that,  as  practiced  in  the  New  York  Stock  Ex- 
change, it  is  illegal.  I  am  certain  that  it  can  be  stopped  forthwith 
and  should  be  stopped,  and  that  no  permanent  and  substantial  re* 
covery  of  industry  and  business  can  be  assured,  until  it  is  stopped. 
I  hope  it  is  not  necessary  to  add  that  these  assertions  would  not  be 
made  unless  I  was  convinced  of  my  ability  to  prove  them. 

But  it  is  not  these  convictions  which  account  for  my  presence  here. 
My  determination  was  reached  after  reading  a  public  statement  of 
the  president  of  the  New  York  Stock  Exchange  that  he  could  not 
help  feeling,  and  I  quote  him  verbatim — 

That  the  criticism  which  has  been  leveled  at  short  selling  has  been  due,  in 
large  measure,  to  the  desire  of  the  public  to  find  some  simple  explanation  for 
the  tremendous  declines  which  have  taken  place  in  the  price  of  stocks. 

It  so  happens  that  no  such  desire  can  be  attributed  to  me. 

In  a  public  address  in  the  summer  of  1929,  at  the  height  of  the 
market  boom,  at  a  financial  gathering,  which  was  reported,  broad- 
cast, and  printed,  I  discussed  banking  leadership  and  asked  this 
question,  and  again  I  quote  verbatim — 

Finally,  has  the  public  not  a  right  to  demand  that  those  who  call  themselves 
bankers  shall  not  descend  to  the  practices  which  a  generation  ago  carried 
the  brand  of  promoter,  tipster,  manipulator,  and  worse? 

In  a  similar  public  address  in  October,  1929,  when  the  highest 
opinion  in  Wall  Street  stated  that  the  drop  in  securities  was  of  no 
more  significance  than  an  air  pocket,  I  said,  "  It  is  time  for  nerve, 
not  nerves,"  and  set  forth  threo  definite  proposals : 

First,  that  financial  leadership  should  be  as  positive  as  it  was  in  1907; 
second,  that  it  should  be  made  known  that  professional  short  selling  at  this 
time  has  not  the  approval  of  the  banking  world,  but  is  against  public  interest ; 
and  finally,  that  if  sanity  is  not  promptly  restored,  the  stock  exchange  shall  be 
closed  until  the  public  comes  to  a  sober  second  sense  and  a  realization  of  its 
own  self-infiicted  punishment. 

Two  weeks  thereafter  I  personally  urged  upon  Mr.  Hoover  the 
formation  under  highest  financial  leadership  of  an  ad  interim  cor- 
poration with  $500,000,000  capital  and  Government  sanction,  but 
not  Government  participation,  to  prevent  the  inevitable  calamity  of 
a  short-selling  campaign  then  being  organized  and  already  in 
operation. 

Last  June  a  financial  publication  correctly  quoted  my  statement 
that  there  could  not  be  a  return  of  prosperity  without  "the  sup- 
pression of  organized  short  selling,  bear  raiding,  gang  practices,  and 
racketeering  on  the  New  York  Stock  Exchange,"  and  that  this  should 
be — 

accomplished  by  an  appeal  to  justice  and  patriotism;  justice  because  it  is 
unfair  that  the  public  should  have  their  investments  impaired  by  conditions  in 
no  way  related  to  economic  principles  or  the  earning  power,  management  or 
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future  of  the  enterprises  in  wliicli  they  have  invested;  patriotism,  because  a 
man  who  would  not  trade  with  a  national  enemy  should  not  trade  on  the 
weakened  morale  of  the  country. 

The  article  referred  to  further  quoted  me  correctly  as  follows : 

In  order  that  our  formula  shall  not  be  illusory,  let  us  not  depend  on  force 
when  there  can  be  none,  nor  upon  discipline  when  it  is  ineffectual;  rather  let 
the  men  referred  to  be  brought  together  without  criticism  or  antagonism  and 
asked,  upon  their  word  of  honor,  to  desist  for  60  days  from  their  past 
activities. 

The  men  referred  to  were  described  as  "  say  not  over  20  men,  who 
are  the  dominant  figures  of  the  '  bear  '  group  on  and  off  the  New  York 
Stock  Exchange."  I  also  said  :  "  Symbols  are  used,  not  because  names 
are  unknown,  but  it  will  serve  no  jxirpose  to  name  them.'' 

I  refer  to  these  matters  to  establish  the  fact  that  whatever  the 
president  of  the  New  York  Stock  Exchange  may  feel  about  most 
critics  of  short  selling,  in  my  own  case  I  am  at  least  free  from  the 
charge  that  with  me  it  is  an  afterthought  or  an  effort  to  find  a 
scapegoat  for  the  financial  depression  and  industrial  crisis. 

It  is  an  unpleasant  duty,  required  by  the  public  interest,  for  me 
definitely  to  charge  that  the  official  defense  ot  short  selling  has  been 
special  pleading,  not  supported  by  the  facts  and  misleading  in  its 
attempted  conclusions. 

Short  selling  has  not  flourished  on  the  New  York  Stock  Exchange 
as  an  economic  safeguard  to  the  Nation's  welfare.  It  has  been  in 
the  past  two  years  the  ruthless  efforts  of  unscrupulous  professional 
speculators  to  recoup  the  fortunes  lost  by  overstaying  the  bull  mar 
ket  which  ended  in  the  fall  of  1929 — and  fall  here  has  a  double 
meaning. 

The  importance  of  your  inquiry  from  a  public  standpoint  is  not 
into  the  theoretical  economics  of  short  selling;  it  is  into  the  actual 
practice  of  short  selling  as  it  is  conducted  day  by  day  on  the  stock 
exchanges  of  this  country. 

The  economics  of  life  insurance  were  not  questioned  in  the  Hughes 
investigation ;  it  was  the  practice.  The  law^  has  ever  had  to  be  alert 
to  keep  all  kinds  of  insurance  from  becoming  a  gambling  business, 
dangerous  to  the  public ;  but  no  one  has  doubted  that,  properly  con- 
trolled, it  served  a  useful  purpose. 

The  economics  of  industrial  competition  were  not  the  objectives 
of  the  inquiries  which  led  to  the  Sherman  Act  and  the  Clayton  Act. 
They  were  directed  against  combinations  in  restraint  of  trade.  In 
your  present  inquiry,  it  is  not  economic  short  selling,  but  organized 
short  selling  which  concerns  you. 

Certainly,  insurance  is  an  economic  and  social  necessity,  and  few 
question  the  economic  wisdom  of  trade  industrial  competition. 

The  true  status  of  short  selling  has  never  been  ascertained.  Eco- 
nomically, it  is  a  matter,  as  yet,  of  opinion ;  but  there  can  be  no  sin- 
cere difference  of  opinion  as  to  the  viciousness  of  short  selling,  as  it 
is  presently  practiced. 

Permit  me,  therefore,  briefly,  so  as  not  unduly  to  extend  my  time, 
to  analyze  certain  statements  made  by  the  president  of  the  New  York 
Stock  Exchange  in  its  official  defense  of  short  selling  of  securities. 
I  refer  to  his  broadcast  and  printed  speeches  before  the  Hartford 
and  Syracuse  Chambers  of  Commerce. 


Referring  to  that  portion  of  the  Hartford  address  dealing  with 
short  selling,  you  will  first  note  that  many  of  the  statements  made 
as  conclusive  statements  of  fact  are  on  their  face  mere  assertions  of 
opinion,  and  some  of  the  statements  not  supported  by  the  facts.  In 
answering  his  own  question,  "  Just  what  is  short  selling  ?  "  the  presi- 
dent of  the  New  York  Stock  Exchange  says : 

Let  us  imagine  a  man  has  become  convinced 


Mr.  Celler  (interposing).  What  page  is  that? 

Mr.  Aron.  I  have  not  the  exact  page  number.  It  is  about  page 
10,  of  this  book  [indicating]. 

Mr.  Sabath.  It  is  in  that  speech  he  delivered,  is  it  ? 

Mr.  Celler.  There  are  two  speeches. 

Mr.  Arox.  I  am  talking  now  about  short  selling.  In  answering 
his  own  question,  "  Just  what  is  short  selling  ?  "  the  president  of  the 
New  York  Stock  Exchange  said: 

Let  us  imagine  a  man  has  become  convinced  that  a  certain  security  is  selling 
at  too  high  a  price.  He  feels  that  it  is  certain  to  sell  at  a  lower  price  in  the 
future  and  he  wishes  to  take  advantage  of  this  situation.  To  do  so,  he  tells  his 
broker  to  sell  the  stock  on  the  stock  exchange. 

He  continues: 

You  can  readily  see  tliat  a  man  who  thus  sells  stock  short  and  meets  his  obli- 
gations to  deliver  by  borrowing  does  substantially  the  same  thing  as  a  man  who 
buys  stock  and  pays  for  it  with  borrowed  money. 

He  concludes  on  this  point : 

Every  man  who  has  sold  short  is,  as  I  liave  said,  a  potential  buyer  of  securi- 
ties and  this  is  a  source  of  great  stability  to  a  market.  *  ♦  *  This  is 
especially  true  in  times  of  crisis  when  other  people  hesitate  to  buy  and  the 
short  sellers  represent  the  purchasing  power  which  prevents  the  market  from 
becoming  demoralized.  The  stock  exchange  has  recognized  this  fact  for  many 
years  and  has  always  permitted  short  selling  because  it  was  convinced  that  no 
securities  market  could  long  continue  in  business  if  short  selling  were  forbidden. 

Time  does  not  afford  any  genuine  analysis  of  these  statements 
and  their  logic.  For  the  moment,  let  me  point  out  only  these  natural 
questions : 

Is  the  short  seller  then  to  be  ranked  as  a  public  benefactor  ?  Why 
does  he  feel  certain  the  stock  he  selects  will  sell  lower ;  is  it  because 
it  has  been  selected  for  a  bear  drive?  If  a  man  borrows  money 
to  buy  stock,  he  presumably  intends  to  own  it;  is  then  borrowing 
stock  for  a  short  sale  "  substantially  the  same  thing  "  considering  the 
fact  that  he  never  intends  to  own  it  ? 

Conceding  that  every  man  who  has  sold  short  is  a  potential  buyer 
of  securities,  since  it  is  bought  at  lower  prices,  how  can  that  be  a 
''  source  of  great  stability  to  a  market,"  any  more  than  the  existence 
of  a  buyers'  market  in  mercantile  lines  ?  If  it  be  true  that  the  New 
York  Stock  Exchange  can  not  stay  in  business  without  short  selling, 
I  should  take  it  to  be  a  matter  of  concern  to  your  committee  to  find 
out  the  precise  reason  why  this  is  so. 

But  the  most  effective  answer  to  the  assertions  of  the  president  of 
the  New  York  Stock  Exchange  is  to  quote  the  observations  of  a  mem- 
ber of  that  exchange,  admitted  long  before  the  present  regime,  so 
that  his  experience  in  finance  has  not  been  limited  to  a  single  de- 
pression. And  this,  gentlemen,  while  it  may  seem  a  bit  tiresome,  will 
give  you  more  of  the  mechanics  of  short  selling  than  could  be  ob- 
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tained  in  any  other  way  in  as  few  words — and  I  am  quoting  from 
an  old  member  of  the  New  York  Stock  Exchange : 

One  of  my  early  experiences  was  in  the  1906  boom  just  before  the  1907 
panic 

Mr.  Ceixer  (interposing).  Will  you  put  in  the  name  of  that  gen- 
tleman ? 

Mr.  Aron.  Not  at  this  time.  I  will  do  it  later,  if  you  require  it, 
and  I  have  the  necessary  consent  to  doing  so. 

One  of  my  early  experiences  was  in  the  1906  boom  just  before  the  1907  panic. 
Great  Northern  preferred  had  been  rising  until  the  price  had  reached  figures 
quite  as  absurd  as  anything  in  the  recent  boom.  At  250  I  began  selling  it  short 
in  a  small  way,  each  time  covering  at  a  loss.  Fortunately  I  had  a  friend  who 
was  an  old  and  successful  trader  (one  of  the  few  I  have  known  to  make  large 
sums  on  the  short  side  and  keep  them).  He  called  me  aside  one  day  and 
said,  "  Look  here,  young  fellow ;  quit  trying  to  pick  the  top  ot  this  market  or 
you'll  go  broke.  Wait  until  the  market  is  definitely  over  the  top  and  20  points 
down  on  the  other  side,  then  sell  them  and  you'll  have  everybody  else  selling 
with  you."  That  is  the  secret  of  successful  short  trading.  I  might  add  that 
Great  Northern  preferred  sold  at  348  l)efore  starting.'  down. 

In  the  recent  boom  it  was  apparent  to  any  intelligent  man  that  Radio,  for 
instance,  was  high  at  $100  per  share ;  but  that  didn't  prevent  public  enthusiasm, 
plus  clever  manipulation,  carrying  it  to  $400.  The  "astute  traders"  of  the 
economists  don't  fight  the  market  trend  and  act  as  a  brake  on  the  top.  They 
wait  until  it  is  well  over  the  top,  then  they  get  l>ehind  and  push  it  down  as 
far  and  as  fast  as  they  can. 

Short  selling  without  liquidation  would,  of  course,  get  nowhere.  After 
every  period  of  excessive  speculative  activity  there  is  bound  to  be  liquidation 
until  that  excess  is  corrected.  But  undoubtedly  the  driving  of  a  bold  and 
determined  bear  clique  carries  liquidation  beyond  normal,  and  causes  unneces- 
sary distress  and  loss  to  many.  Much  liquidation  would  never  be  brought  out 
except  for  these  bear  attacks.  When  conditions,  wholly  outside  the  stock 
market,  bring  in  extensive  liquidation,  as  has  been  the  case  recently,  bear 
attacks  needlessly  accentuate  an  already  bad  situation  without  corresponding 
benefits.  After  all,  when  liquidation  takes  place,  the  stock  sold  must  find 
a  bona  fide  buyer,  with  ample  funds  to  protect  his  purchase,  before  the  liquida- 
tion is  complete.  Often  the  same  stock  is  sold  over  and  over  again  to  one 
si)eculative  buyer  after  another  before  it  finds  permanent  lodgment.  Pur- 
chases by  shorts  have  little  more  than  a  temporary  effect,  as  their  buying  is 
not  new  buying.  They  simply  turn  over  the  stock  purchased  to  the  man  from 
whom  they  have  borrowed  it,  increasing  his  liabilities  accordingly. 

A  new  buyer,  on  the  other  hand,  removes  the  stock  from  the  stock  market, 
reducing  the  fioating  supply  and  relieving  the  situation  to  that  extent.  If 
short  stock  was  sold  in  the  same  way  as  long  stock,  there  could  be  no  objec- 
tion ;  but  it  isn't.  If  a  bear  wishes  to  sell  say  20,000  shares  of  short  stock,  he 
goes  in  and  sells  10,000  shares  as  carefully  as  a  long  would.  Then  he  waits 
until  he  find  a  moment  when  buying  orders  in  that  stock  are  few,  perhaps 
some  day,  just  before  the  close,  when  he  will  send  in  several  brokers  each 
with  orders  to  sell  "at  the  market"  and  fairly  hurl  his  second  10,000  shares 
at  the  market.  This  causes  a  sharp  break  and  brings  in  frightened  selling 
and  perhaps  the  closing  out  of  some  exhausted  margin  accounts.  If  his  selling 
brings  in  the  expected  liquidation,  he  will  probably  cover  all  or  part  of  the 
last  10,000  shares  and  await  an  opportunity  to  repeat  the  operation.  Thus 
he  is  constantly  marking  down  his  main  line  of  stock  and  making  excellent 
trading  profits.  If  he  is  a  large  operator,  he  will  employ  some  carefully 
selected  propagandist  to  circulate  all  sorts  of  rumors,  true  and  false.  Even 
without  a  propagandist.  If  he  can  drive  a  stock  down  spectacularly,  Wall 
Street  itself  will  manufacture  rumors  galore.  It  is  one  of  the  evils  of  Wall 
Street  speculation  that  these  rumors  crop  up  from  all  sorts  of  unknown 
sources  in  both  bull  and  bear  markets  and  mislead  a  great  many  innocent 
people. 


To  return  again  to  the  statement  of  the  president  of  the  New 
York  Stock  Exchange,  where  he  is  speaking  (and  again  I  quote), 
he  said : 

There  can  be  no  doubt  that  it  is  a  lawful  practice. 

And  he  cites  a  decision  of  Mr.  Justice  Holmes,  in  the  United  States 

Supreme  Court. 

I  am  a  lawyer ;  the  president  of  the  New  York  Stock  Exchange, 
so  far  as  I  know,  is  not.  I  can  not  do  more,  then,  than  challenge 
this  assertion,  which  I  do  if  bv  short  selling  is  meant  short  selling 
as  practiced  on  the  New  York  Stock  Exchange  during  the  past  two 
years.  It  has  not  even  been  gambling;  it  has  been  playing  for  huge 
stakes  with  loaded  dice.  For  30  years  there  has  been  a  common- 
place saying  in  stock-speculative  circles  that  "Anyone  can  talk  em 
down,  but  it  takes  money  to  buy  'em  up."  Since  1930,  any  reason- 
ably observant  person  has  been  aware  that  there  was  not  suflicient 
buying  power  to  resist  any  organized  effort  to  drive  stock  prices 
down,  if  for  no  other  reason  than  the  glut  of  undigested  securities 
put  out  during  1928  and  1929.  No  court  has  passed  on  the  legiti- 
macy of  organized  short  selling  under  such  conditions. 

Mr.  Tucker.  You  are  not  quoting  from  Mr.  Justice  Holmes  now? 

Mr.  Aron.  No.  -  -,     j.    £  ^.v.     j.    ^ 

Mr.  Tucker.  You  were  just  now  quoting  the  president  of  the  stock 

exchange  ? 

Mr.  Aron.  I  was  quoting  the  president  of  the  stock  exchange, 
where  he  cited  a  decision  of  Mr.  Justice  Holmes,  and  in  his  own 
words  says :  "  There  can  be  no  doubt  that  it  is  a  lawful  practice  ; 
those  are  the  words  of  the  president  of  the  stock  exchange. 

Mr.  Celler.  Will  you  not  please  read  into  the  record  of  the  opin- 
ion ?     It  is  very  brief,  and  I  think  it  is  very  edifying. 

Mr.  Tucker.  And  give  the  volume  and  page  of  the  United  States 

Reports?  r.    -..      .      ^       a  u  £ 

Mr.  Celler.  It  is  page  5  on  this  booklet  [indicating] .  Address  of 
Richard  Whitney,  president  of  New  York  Stock  Exchange,  deliv- 
ered before  Hartford  Chamber  of  Commerce,  October  16,  1931,  on 

short  selling.  ^r    i    oi.    i 

Mr.  Aron.  In  the  booklet  the  president  of  the  New  York  btock 

Exchange  quotes  Mr.  Justice  Holmes.  ,  .  ,    , 

Mr.  Celler.  Well,  what  is  the  name  of  the  case  from  which  he 

cited  the  opinion?  ^,    •  x- 

Mr.  Aron.  The  name  of  the  case  is  Board  of  Trade  v.  Christie 
Grain  &  Stock  Co.  (May  8,  1905).  That  involved,  of  course,  com- 
modities. He  quotes  from  the  opinion  as  follows— I  have  not  checked 
it.    I  presume  it  is  a  correct  quotation : 

Of  course,  in  a  modern  market,  contracts  are  not  confined  to  sales  for  im- 
mediate deliverj .  People  will  endeavor  to  forecast  the  future  and  to  make 
agreements  according  to  their  prophecy.  Speculation  of  this  kind  by  com- 
petent men  in  the  self -adjustment  of  society  to  the  probable.  Its  value  is  well 
known  as  a  means  of  avoiding  or  mitigating  catastrophes,  equalizing  prices, 
and  providing  for  periods  of  want.  It  is  true  that  the  success  of  the  strong 
induces  imitation  by  the  weak,  and  that  incompetent  persons  bring  themselves 
to  ruin  by  undertaking  to  speculate  in  their  turn.  But  legislatures  and  courts 
generally'  have  recognized  that  the  natural  evolutions  of  a  complex  society 
are  to  be  touched  only  with  a  very  cautious  hand,  and  that  such  coarse  at- 
tempts at  a  remedv  for  the  waste  incident  to  every  social  function  as  a  simple 
prohibition  and  laws  to  stop  its  being  are  harmful  and  vain.  This  court  has 
upheld  sales  of  stock  for  future  delivery    ♦    *     *. 
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Mr.  LaGuardia.  The  point  that  you  are  making  is  that  the  opera- 
tions of  short  selling  on  the  New  York  Stock  Exchange  are  not  like 
the  operations  under  review  in  the  case  before  the  United  States  Su- 
preme Court? 

Mr.  Aron.  I  believe  it  is  a  correct  statement  to  say  that  the  presi- 
dent of  the  New  York  Stock  Exchange  himself  recognized  the  dis- 
tinction between  legitimate  and  illegitimate  short  selling. 

Mr.  Tarver.  You  have  several  times  used  the  term  "  organized 
short  selling  "  ? 

Mr.  Aron.  If  you  will  permit  me  to  continue  just  a  moment,  I  will 
explain  that  later. 

Mr.  Celler.  Let  me  interrupt  you  just  a  minute.  That  was  the 
case  against  the  Chicago  Board  of  Trade,  where  the  charge  was  made 
that  the  Chicago  Board  of  Trade  was  running  a  bucket  shop  and 
that  its  transactions  were  only  wafers? 

Mr.  McKeown.  I  suggest  that  the  witness  continue  his  statement. 

Mr.  Aron.  I  wanted  to  discuss  that  case,  but  I  do  not  suppose  it 
would  be  an  appropriate  time. 

Now,  continuing  the  defense,  this  statement  is  made  unequivocally : 

Ccmpetent  and  impartial  economic  students  both  here  and  abroad  have  long 
declared  that  short  selling,  by  restraining  inflation  and  cushioning  sharp  de- 
cline, tends  to  stabilize  fluctuations  ct  prices. 

To  this,  the  questions  are  relevant:  Where  was  the  restraint  in 
1929;  where  was  the  cushion  in  1930;  where  was  the  stability  in  1931? 
To  this  assertion,  the  remark  is  germane  that  the  entire  power  of  the 
New  York  Stock  Exchange  can  not  produce  before  your  committee 
a  single  economic  student  of  the  type  described  who  will,  after 
proper  cross-examination,  give  any  such  characterization  to  the  prac- 
tices of  short  selling  here  under  inquiry.  Again,  let  us  offset  the 
remarks  of  the  president  of  the  New  York  Stock  Exchange  with 
these  facts  recorded  by  a  member  of  that  exchange  of  transactions 
on  that  exchange : 

To  give  a  further  idea  of  the  methods  of  short  sellers,  when  the  war  boom 
of  1918  reached  its  i)eak  one  of  our  cleverest  or)erators  became  very  bearish  on 
United  States  steel.  For  weeks  he  sat  in  his  broker's  office  doing  nothing. 
Then  one  day  he  gave  an  order  to  sell  5,C00  shares  of  steel  at  the  market. 
Before  his  rei)orts  were  in,  he  gave  an  order  to  buy  5,000  shares  at  the  market. 
This  was  repeated  nine  times.  Each  time  the  market  tailed  to  give  way  under 
his  selling,  and  he  immediately  covered.  The  tenth  time  the  market  action 
suited  him,  and  he  immediately  gave  an  order  to  sell  another  10,000  at  the 
market,  then  10,003  more,  and  at  the  congressional  investigation  it  developed 
that  he  was  short  a  huge  amount.  He  made  a  killing,  but  he  didn't  fight  the 
market  trend,  nor  did  his  selling  and  repurchasing  help  to  cushion  the  market. 
It  furnished  a  very  important  part  of  the  motive  power  for  the  decline. 

One  other  totally  misleading  argument  of  the  Hartford  speech 
must  be  adverted  to,  namely,  that  the  bond  market  has  declined 
"  where  short  selling  is  all  but  impossible."  Apparently,  then,  some 
securities  markets  can  live  without  short  selling,  and  what  is  more 
to  the  point,  the  most  potent  demonstration  of  the  vice  of  short  sell- 
ing is  the  very  contagion  of  panic  which  it  spread  to  the  bond  market. 
This  defense  is  of  a  piece  with  that  which  erroneously  asserts  that 
unlisted  securities,  which  can  not  be  sold  short,  have  shown  price 
fluctuations.  The  simple  fact  is  that  unlisted  securities  can  be,  are, 
and  have  repeatedly  been  sold  short  in  the  past  three  years. 


The  Syracuse  speech  repeats  the  assertions  of  ij^e  Hartford  speech, 
and  draws  conclusions  from  statistics  gathered  in  the  meantime  by 
the  New  York  Stock  Exchange.  Their  analysis  is  impossible  here, 
but  they  are,  at  least,  subject  to  conflicting  interpretations,  to  use  the 
euphemism  of  the  president  of  the  New  York  Stock  Exchange. 

Let  me  content  myself  with  the  comment  of  an  old  member  of 
that  exchange : 

In  his  recent  speech.  President  Richard  Whitney,  of  the  New  York  Stock 
Exchange,  stated  that  they  had  l)een  unable  to  find  any  "  bear  raid  ns."  He 
states  that  the  recent  investigation  showed  an  average  short  account  of  about 
400  shares  from  which  he  deduced  that  there  was  no  large  or  organized 
crowd  in  bear  raiding.  The  prolonged  decline  has  taught  many  of  the  public 
to  speculate  on  the  short  side,  and  the  present  short  interest  is  largely  a  public 
short  interest,  and  such  a  short  interest  is  undoubtedly  a  market  cushion  in 
cape  of  a  sudden  break.  However,  had  the  investigation  been  made  in  Decem- 
ber, 1930,  when  the  big  bear  operators  were  in  the  midst  of  their  campaign,  the 
result  would  have  been  quite  different.  Everyone  who  knows  his  way  around 
l)e'ow  Fulton  Street  knows  that  "  bear  raiding  "  has  always  been  an  accompani- 
ment of  every  period  of  liquidation. 

During  one  bear  market — 

And  I  think  this  will  answer  your  question — 

During  one  bear  market,  when  the  writer  was  a  member  of  the  stock  exchange 
a  group  of  powerful  floor  traders  went  about  the  room  day  after  day  looking 
for  stocks  in  which  there  was  weak  support.  Whenever  th^^y  found  one  they 
would  promptly  fill  up  the  specialist's  book  and  then  trade  furiously  back  and 
forth  between  themselves,  always  on  a  downward  trend,  and  often  succeeded  in 
knocking  $2  to  $5  off  the  price  in  a  short  time,  making  a  nice  profit  on  their 
original  sale  of  four  or  five  thousand  shares. 

Thus  on  trading  in  which  there  was  a  change  of  ownership  of  a  few  thousand 
shares,  the.v  establishtd  the  price  of  an  entire  issue  of  several  hundred  thousand 
shares,  and  affected  every  bank  loan  and  margin  account  in  which  there  hap- 
pened to  be  any  of  this  stock.  In  this  way  prices  were  hammered  down  day 
after  day  and  more  and  more  forced  liquidation  brought  out. 

There  is  another  phase  of  bear  raiding,  as  to  the  moral  turpitude  of  which 
there  can  be  no  question.  In  at  least  one  instance  in  this  bear  market,  the 
"  bear  raiders  "  knew  of  a  big  loan,  secured  by  a  large  block  of  stock  of  one 
of  our  premier  corporations  which  would  be  called  if  they  could  drive  the  price 
of  that  stock  to  a  certain  figure.  This  they  immediately  did,  causing  cruel  loss 
to  the  man  who  had  made  the  loan.  How  did  they  get  this  information  ;  through 
some  underling  in  the  bank,  or  did  it  come  from  an  oflicer  or  director?  A 
stockholder  and  prominent  director  of  one  of  our  largest  banks  is  commonly 
reputed  to  have  been  intimately  associated  with  the  big  bear  crowd. 

Finally,  gentlemen,  I  repeat  you  are  not  concerned  with  the  aca- 
demic economics  of  short  selling  or  theoretical  arguments  in  its  favor. 
You  are  concerned  with  short  selling  as  it  is  and  what  it  has  done  to 
this  country,  and  I  can  not  make  it  one-half  so  vivid  as  a  recent 
drawing  of  a  great  cartoonist : 

A  very  sick  and  battered  child  lies  in  a  cradle  marked  "  Business  " 
spooning  its  medicine  is  the  President,  out  of  a  bottle  marked 
"  $500,000,000  credit,"  held  by  a  nurse  with  the  word  "  Bankers  "  on 
her  cap;  in  the  rear,  half  disclosed  behind  a  curtain  is  a  huge  skin 
labeled  "  Bear  raids,"  concealing  two  grinning  rapacious  figures,  out 
of  whose  mouths  come  these  words :  "  Get  ready  now,  boys,  we'll 
scare  the  daylights  out  of  him  again."  The  cartoon  is  entitled 
"  Restoring  confidence." 

Such,  gentlemen,  have  been  the  real  results  of  the  actual  practices 
of  short  selling,  which  could  have  been  stopped  but  have  been  tol- 
erated by  the  New  York  Stock  Exchange. 

106485— 32— SEE  5,  pt  1 2 
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We  have  seen  within  the  last  week  the  intimate  anatomical  rela- 
tionship between  the  stock  market  and  governmental  policies  in  the 
present  financial  situation.  The  carefully  worked  out  plans  for  your 
Keconstruction  Corporation  and  the  actual  inauguration  of  its  func- 
tions found  no  response  in  the  stock  markets,  and  there  was  until  the 
close  on  Wednesday  a  decidedly  down  trend,  which  the  large  short 
position  on  February  1  gave  no  indication  of  mitigatino^.  (Jn  Wed- 
nesday it  was  known  in  Wall  Street  that  the  rediscount  powers  of 
the  J^ederal  Keserve  Board  were  to  be  liberalized.  This  was  the 
policy  which  certain  influences  in  the  financial  world  have  lon^r 
favored  and  the  stock  exchange  had  the  power,  as  demonstrated  by 
the  market  action,  to  withhold  recognition  of  the  constructive  pro- 
gram ot  your  Keconstruction  Corporation,  until  other  legislation 
which  It  wanted  was  assured.  When  that  which  it  wanted  was 
promised,  in  such  form  as  to  be  treated  as  un  fait  accompli,  it  re- 
solved Its  power  into  plaudits  in  the  most  spectular  upward  move- 
""v^  .u  ^i"^  T^arket  m  many  months,  as  it  had  done  in  connection 
with  the  foreign  debt  moratorium. 

This,  like  the  speculative  performances  of  the  boom  years,  natu- 
rally f ocusses  public  attention  on  the  stock  market ;  it  was  the  ^mne 
of  prosperity  so  called,  and  it  is  obviously  still  being  used  as  a  g'age. 
Therefore,  artificial  and  premeditated  price  movements  in  security 
markets  have  the  effect  of  some  one  tampering  with  the  air  crauore  of 
a  submarine,  causing  it  to  record  inaccurately  and  without  i?ffa?d  to 
the  true  condition  of  the  oxygen  tanks;  of  course,  this  may  work 
either  way,  perhaps  is  already  vrorkhig  the  other  way,  but  that  is 
another  matter.  In  any  event,  because  it  has  worked  disastrously 
one  way,  short  selling,  as  it  is  practiced,  becomes  a  matter  of  national 
concern  and  is,  therefore,  properly  before  your  committee 

It  is  always  regrettable  when  the  powers  of  Government  must  be 
resorted  to  in  order  to  regulate  trade,  commercial,  or  financial  prac- 
tices ;  regrettable,  first  because  of  the  very  fact  that  it  has  become 
necessary;  regrettable  because  there  is  always  the  possibility  that 
the  remedy  applied  will  be  neither  intelligent  nor  effective.     I  have 

?T     riP""^  that  this  will  not  be  the  experience  of  your  committee. 

Mr.  rucKER.  Mr.  Aron,  would  it  be  agreeable  to  you  to  respond 
to  any  questions  that  the  members  of  the  committee  may  want  to  ask 
you?  "^ 

Mr.  Aron.  Within  limitations. 

Mr.  Tucker.  Well  sir,  we  will  try  to  keep  within  limitations. 

Mr.  I^aCjuardia.  May  I  ask  a  question,  Mr.  Chairman? 

Mr.  Tucker.  Yes,  certainly. 

Mr.  LaGuardia.  Mr  Aron,  for  the  purposes  of  the  record,  will  you 
describe  an  example  of  an  operation  which  is  a  typical  sliort  sale,  on 
the  New  York  Stock  Exchange  first  ?  ' 

Mr.  Aron.  Do  you  mean  a  typical  short  sale  ? 

Mr.  LaGuardia.  Yes. 

Mr.  Aron  A  man  calls  up  his  broker  at  10  or  11  o'clock  in  the 
morning  and  says,  "Sell  short  100  shares  of  United  States  Steel 
Afil*  1  ^^,t^s  credit  with  his  broker,  that  is  all  there  is  to  it. 
At  the  end  of  the  day  he  appears  on  the  broker's  books  as  short  so 
many  shares  of  steel  That  is  carried  in  his  account,  and  he  does 
nothing  until  the  market  comes  down  4  or  5  points.  No  money  has 
been  used  in  the  transaction  at  all,  nothing  except  credit. 
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Mr.  LaGuardia.  And  he  owns  no  stock? 

Mr.  Aron.  He  owns  no  stock,  but  he  has  an  agreement  with  the 

loan  crowd  "  so  that  there  may  be  an  actual  delivery  of  the  stock 
at  2.15  o'clock  of  the  day  following. 

Mr.  LaGuardia.  Will  you  describe  "selling  against  the  box"? 

Mr.  Aron.  It  is  a  method  for  handling  a  situation  where  a  man 
has  stock  that  he  wants  to  keep,  and  he  wants  to  hedge  and  reduce 
the  price  of  his  line;  and  at  least  in  that  case  he  is  the  owner  of 
stock.  He  is  not  the  owner  of  the  new  stock,  but  he  is  the  owner 
of  the  old  stock;  and  he  uses  the  new  stock  to  reduce  the  cost  of 
his  long  line  in  the  stock. 

Mr.  LaGuardia.  And  besides  the  effect  that  the  short  selling  has 
on  the  actual  and  real  value  of  the  stock  itself,  does  it  affect  business 
in  general;  that  is,  buying  and  placing  of  orders,  and  so  on? 

Mr.  Aron.  Well,  I  have  had  experience  which  points  that  way, 
and  undoubtedly  others  have  had  the  same  kind  of  experience,  where 
merchants  and  manufacturers  are  at  the  point  of  signing  a  contract, 
and  then  by  some  unhappy  circumstance,  the  afternoon  newspaper 
is  brought  in,  and  it  contains  headlines  that  say  that  the  market 
has  dropped  10  points,  or  that  there  has  been  a  "  bear  raid,"  and  the 
person  who  is  about  to  make  the  contract  indefinitely  postpones  it 

under  those  conditions. 

Mr.  LaGuardia.  Well,  of  course,  whether  it  is  a  bona  fide  sale  on 
the  stock  exchange,  or  a  short  sale,  commissions  are  paid  on  the  sale 
just  the  same  to  the  brokers,  are  they  not  ? 

Mr.  Aron.  Yes,  sir. 

Mr.  LaGuardia.  And  that  is  what  Mr.  Whitney  meant  when  he 
said  it  was  the  life  of  the  exchange  ? 

Mr.  Aron.  Well,  I  think  the  stock  exchange  has  a  higher  purpose 
than  making  commissions  for  the  brokers — at  least,  I  hope  so. 

Mr.  LaGuardia.  Have  you  read  the  bill  H.  R.  4,  introduced  by  me? 

Mr.  Aron.  I  have  read  the  bill ;  yes,  sir. 

Mr.  LaGuardia.  Now,  stripped  of  the  declaration  of  policy,  my 
bill  would  provide,  first,  that  short  sales — 

Shall  be  accompanied  by  a  statement,  in  the  form  prescribed  by  the  Federal 
Trade  Commission  for  that  purpose,  signed  by  the  seller  or  his  broker  or  agent 
on  his  behalf,  which  shall  truly  set  forth  the  kind  and  amount  of  the  securities 
so  sold,  the  names  and  addresses  of  the  seller,  buyer,  and  their  respective 
brokers  or  agents,  and  such  other  relevant  data  as  the  Federal  Trade  Com- 
mission may  require  in  that  respect. 

The  stock  exchange  each  day,  upon  the  close  of  its  business,  shall  cause  a 
faithful  summary  of  the  statements  accompanying  short  sales  made  on  or  at 
such  stock  exchange  that  day  to  be  prepared,  in  such  form  as  the  Federal 
Trade  Commission  may  prescribe  for  that  purpose,  and  a  copy  of  this  sum- 
mary to  be  lasted  at  the  place  of  business  of  such  stock  exchange  and  pub- 
lished in  a  newspaper  of  general  circulation  in  the  city  or  town. 

And  soon. 

Now,  would  that  remedy  prevent  the  disasters  and  the  damage 
now  brought  about  by  short  selling,  and  if  so,  how  ? 

Mr.  Aron.  Of  course,  I  shall  have  to  answer  "  No."  I  will  say  that 
it  would  very  materially  reduce  the  danger.  It  would  materially 
reduce  the  danger  in  this  respect;  that  is,  to  be  personal  about  a 
transaction :  I  own,  we  will  say,  100  shares  of  United  States  Steel 
stock.  I  am  an  investor,  and  it  is  in  my  box  for  safe-keeping,  and  I 
want  it  to  stay  there.  The  next  morning  I  find  that  there  has  been 
a  drop  of  5  points  in  United  States  Steel.    That  naturally  creates 
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nervousness  on  my  part,  and  I  am  very  apt  to  sell  my  stock.  But  if 
the  night  before  I  am  informed  that  a  bear  crowd  had  sold  short 
10,000  or  20,000  shares  of  United  States  Steel,  I  would  know  that 
that  would  have  no  great  significance,  and  I  would  keep  that  stock 
in  my  box. 

Mr.  LaGuardia.  Then  it  would  reduce  the  damage  that  would  be 
done? 

Mr.  Aron.  Yes ;  I  did  say  that,  but  I  said  it  would  not  cure  the 
situation. 
Mr.  liAGuARDiA.  Could  short  selling  be  stopped  entirely? 
Mr.  Aron.  Of  course,  short  selling  could  be  stopped  entirely.    I 
do  not  want  it  understood  that  I  advocate  that  it  shall  be  stopped 
entirely.    It  has  a  legitimate  purpose. 

Mr.  LaGuardia.  Then  you  go  further  than  I  do  in  H.  R.  4. 
Mr.  Aron.  Further  than  you  do  ? 
Mr.  LaGuardia.  Yes. 

Mr.  Aron.  Decidedly.  If  I  were  going  to  stop  certain  practices^ 
I  would  stop  them,  and  I  would  not  leave  a  loophole  for  the  law  to 
be  evaded. 

Mr.  LaGuardia.  How  would  you  stop  them  entirely  ? 
Mr.  Aron.  That  is  a  matter  that  I  would  not  care  to  discuss  at 
this  time.    Personally,  I  will  say  that  neither  I  nor  any  committee 
of  Congress  has  sufficient  information   to  intelligently  deal   with 
short  selling. 

Mr.  Celler.  Well,  how  can  we  get  the  necessary  information? 
Mr.  Aron.  By  a  normal  inquiry,  such  as  you  had  in  regard  to  the 
practices  in  restraint  of  trade.    And  further  than  that,  I  will  say 
that  I  regard  this  as  a  greater  evil  than  the  practices  which  led 
to   the    Armstrong   investigation    of    the    insurance    companies    in 
1906. 
Mr.  Celler.  A  greater  evil  ? 
Mr.  Aron.  A  greater  evil. 

Mr.  LaGuardia.  I  have  a  resolution  now  which  has  been  intro- 
duced, because  I  w^as  confronted  with  the  very  situation  which  you 
describe;  because  in  H.  R.  4,  I  provide  for  going  into  an  investiga- 
tion of  the  whole  subject  of  short  selling.  Do  you  think  that  is  an 
absolutely  necessary  preliminary  step? 

Mr.  Aron.  It  is  an  absolutely  necessary  preliminary  step;  it  is 
absolutely  vital  to  get  sufficient  information.  It  is  the  first  stage 
of  the  process,  which  will  answer  for  the  time  being. 

Mr.  Tarver.  May  I  ask  a  question,  Mr.  Chairman?  You  have 
not  distinguished,  Mr.  Aron,  betw^een  what  you  refer  to  as  "  legiti- 
mate short  selling  "  and  "  illegitimate  short  selling."  I  wonder  if 
you  have  discussed  what,  in  your  judgment,  you  regard  as  legiti- 
mate short  selling,  or  if  you  care  to  do  so  ? 

Mr.  Aron.  I  tried  to  make  the  distinction,  not  so  much  between 
legitimate  and  illegitimate  short  selling,  because  to  a  lawyer  that 
is  a  statement  of  a  conclusion,  and  not  of  fact.  But  I  make  the 
distinction  between  "  organized  short  selling  "  and  "  normal  short 
selling."  It  is  a  very  common  experience,  and  you  gentlemen  have 
dealt  with  it  constantly  in  connection  with  your  conspiracy  statutes — 
what  I  do  individually  is  one  thing.  Suppose  I  am  a  shopkeeper,  and 
I  cut  prices  in  order  to  drive  my  competitor  out  of  business.  That 
is  regarded  as  legitimate;  that  is  the  law  of  competition,  which  is 


the  so-called  heart  of  trade.  But  if  I  and  every  other  merchant  m 
the  neighborhood  get  together  and  say,  "  We  will  all  cut  prices 
until  we  have  driven  that  man  out  of  business,"  that  is  an  organized 
conspiracy,  and  not  competition.  I  make  the  distinction  between 
normal  short  selling  and  organized  short  selling. 

Mr.  Tarver.  And  as  I  understand  you,  illegitimate  short  selling, 
to  your  mind,  means  the  same  thing  as  organized  short  selling? 

Mr.  Aron.  It  means  the  difference  between  manslaughter  and 
murder.    One  is  premeditated  and  the  other  is  not. 

Mr.  LaGuardia.  Then  would  not  the  requirements  in  H.  R.  4 
assist  in  determining  what  was  organized  short  selling  ? 

Mr.  Aron.  Yes ;  undoubtedly. 

Mr.  McKeown.  May  I  ask  a  question?  I  wanted  to  ask  if  one  of 
the  vicious  things  growing  out  of  short  selling  is  not  the  intermed- 
dling in  the  stocks  of  corporations  by  people  who  are  not  interested 
in  the  corporations  and  have  no  interest  in  their  welfare,  and  have 
no  interest  in  the  stock  at  all,  but  are  outsiders  and  intermeddlers  ? 

Mr.  Aron.  Of  course;  I  endeavored  to  point  that  out.  Let  me 
give  you  an  illustration.  Take  a  corporation  that  has  a  million 
shares  of  stock  outstanding — ^this  is  just  to  show  the  absurdity  of  it. 
Now,  that  corjwration  to-day  is  worth  $20,000,000  more  than  it  was 
on  last  Thursday  morning.  That  was  brought  about,  at  least,  to  a 
degree — I  should  think  that  the  advocates  of  short  selling  might 
very  readily  claim  that  the  rise  in  the  market  has  been  due  to 
them — ^because  short  covering  had  a  good  deal  to  do  wdth  it.  Now, 
that  is  a  matter  of  those  having  no  interest  in  the  corporation  what- 
soever, men  who  probably  have  never  owned  a  share  in  it ;  in  fact, 
the  corporations  in  >vhich  they  sell  short  they  would  not  hold  a 
share  in. 

Mr.  McKeown.  No. 

Mr.  Celi.er.  May  I  ask  a  few  questions,  Mr.  Chairman  ? 

Mr.  Tucker.  Yes;  certainly. 

Mr.  Celler.  Every  short  sale  must  be  completed  by  a  repurchase, 
Mr.  Ai-on  ? 

Mr.  Aron.  Yes. 

Mr.  Celler.  And  to  the  extent  that  a  purchase  may  send  stock 
up,  a  sale  might  send  it  down ;  is  that  correct  ? 

Mr.  Aron.  Yes;  except,  of  course,  that  the  purchase  may  be  made 
at  any  time.  That  is,  there  is  no  fixed  time  within  which  the  pur- 
chase niust  be  made,  and  the  short  seller  naturally  awaits  his  oppor- 
tunity to  buy.  Now,  if  every  short  sale  had  to  be  covered  in  48 
hours,  your  argument  w^ould  be  valid.  The  actual  result  is  the 
reverse,"  however,  because  the  short  seller  waits  until  the  market 
goes  lower  before  he  does  cover;  so  that  there  is  no  compensating 
l)urchase. 

Mr.  Celler.  Yes,  but  often  factors  quite  beyond  his  control,  like 
passage  by  Congress  of  the  Reconstruction  Finance  Corporation 
bill,  may  send  prices  up  and  he  must  cover,  i.  e.,  he  must  buy,  and 
does  the  man  who  buys  long  always  wait  for  the  market  to  go  up? 

Mr.  Aron.  He  may  wait  to  get  his  dividend  also. 

Mr.  Celler.  Well,  is  not  one  the  complement  of  the  other ;  i.  e.  the 
sale  of  the  short  seller  is  neutralized  by  his  subsequent  purchase  { 

Mr.  Aron.  No. 

Mr.  Cellar.  Well,  theoretically  that  is  true,  is  it  not  ? 
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Mr.  Aron.  No  ;  it  is  not  even  theoretically  true. 

Mr.  Cellar.  Would  you  not  say  that  any  sale  tends  to  make  the 
"^^T      A^^  down,  and  any  purchase  tends  to  make  the  market  go  up? 

Mr.  Aron.  I  do  not  say  that  at  all.  I  say  this,  that  it  depends 
on  the  purpose  for  which  the  sales  or  the  purchases  are  made.  It 
is  just  like  a  sale  or  a  purchase  of  real  estate.  Does  the  seller  of 
real  estate  always  want  the  market  to  go  down  ? 

Mr.  Celler.  I  believe  you  stated  that  you  have  been  interested  in 
banks,  and  insurance  companies,  and  title  companies? 

Mr.  Aron.  Yes. 

Mr.  Celler.  Are  you  familiar  with  the  trend  of  stocks  of  title 
companies,  insurance  companies,  and  banks  before  1929  ? 

Mr.  Aron.  Yes. 

Mr.  Celler.  Has  there  been  any  short  selling  of  any  bank  stocks 
or  insurance  company  stocks  or  title  company  stocks  ? 

Mr.  Aron.  Yes ;  some. 

Mr.  Celler.  Well,  there  has  probabh^  been  none,  in  comparison 
to  the  short  sales  of  other  stocks  ? 

Mr.  Aron.  Nobody  knows.  My  own  opinion  is  that  there  has 
been  a  good  deal. 

Mr.  Celler.  Do  you  know  of  your  own  knowledge  that  there  has 
been  short  selling  of  those  stocks  ? 

Mr.  Aron.  I  know  that  there  has  been  short  selling;  the  extent 

T^r  ^  ^^  ^^^  ^"^^ '  ^  ^"^^  where  the  short  selling  has  been  done. 

Mr.  Celler.  Well,  the  text-book  writers  state  that  bank  stock 
IS  not  loanable  for  the  purpose  of  perfecting  short  sales. 

Mr.  Aron.  There  are  a  good  many  statements  in  textbooks  that 
do  not  Jibe  with  the  practice.  You  can  find  out  from  bank-stock 
traders  whether  it  is  possible  to  sell  bank  stocks  short.  It  is  difficult, 
but  it  can  be  done. 

Mr.  Celler.  Well,  in  the  case  of  the  stock  exchange,  there  is  what 
vou  call  a  "  loan  crowd  "  or  the  "  loan  post,"  where  stock  may  be 
borrowed  for  the  purpose  of  perfecting  a  short  sale ;  is  that  right  ? 

Mr.  Aron.  For  the  j)urpose  of  effecting  a  short  sale  ? 

Mr.  Celler.  Yes;  for  the  purpose  of  effecting  a  short  sale. 

Mr.  Aron.  Yes ;  that  is  correct. 

Mr.  Celler.  There  is  no  such  thing  as  a  "  loan  crowd  "  or  "  loan 
post  "  in  the  case  of  bank  stocks,  is  there  ? 

Mr.  Aron.  No;  but  every  bank-stock  trader  would  be  apt  to  have 
stock  in  his  box  and  might  be  willing  to  lend  it. 

Mr.  Celler.  Did  you  ever  personally  borrow  anv  bank  stock  for 
the  purpose  of  effecting  a  short  sale  ? 

Mr.  Aron.  No.  I  have  made  no  short  sales,  so  that  I  have  had 
no  experience  in  that  direction. 

Mr.  MiCHENER.  I  think  that  is  hardly  a  fair  question. 
Mr.  Celler.  I  will  be  very  glad  to  withdraw  that  question,  if 
the  gentleman  wishes. 

Mr.  Aron.  No;  I  will  be  very  glad  to  have  that  remain  on  the 
record. 

Mr.  Celler.  There  have  been  great  declines  in  bank  stocks  and 
insurance  company  stocks,  have  there  not? 
Mr.  Aron.  Certainly. 


Mr.  Celler.  Would  you  say  that  those  declines  in  those  stocks 
have  been  the  result  of  short  sales  or  the  result  of  the  liquidation 
that  has  occurred  recently  ?  ... 

Mr.  Aron.  Banks  and  insurance  companies  invest  in  securities. 
Short  selling  reduces  the  value  of  securities ;  that,  therefore,  reduces 
the  value  of  the  portfolio  of  the  insurance  company  or  the  bank  and 
consequently  reduces  the  book  value  of  its  stock. 

Mr.  Celler.  Would  you  disregard  the  tremendous  overproduction 
we  have  had  here  and  the  results  of  the  aftermath  of  the  war — with, 
possibly,  the  high  tariff  situation  and  the  complications  and  revolu- 
tions throughout  the  world— as  not  having  any  part  or  any  major 
part  in  causing  the  tremendous  liquidation  that  has  occurred  in  the 

past  few  years? 

Mr.  Aron.  First,  let  me  say  that  what  I  said  on  that  was  that  I  was 
of  the  opinion  that  short  selling  was— or  let  me  see  how  I  expressed 
it— that  it  has  contributed  as  much  as  any  single  cause.  I  did  not 
say  that  it  is  the  sole  cause,  and  I  have  not  cosmic  mind  enough  to 
tell  you  what  is  the  real  cause.  There  are  those  who  will  say  that 
you  can  be  "  cured  by  the  hair  of  the  dog  that  bites  you,"  but  I  do 
not  know.  Nor  do  I  understand  the  metaphysical  distinctions  be- 
tween inflation  and  counterdeflation. 

Mr.  SuMNERS.  Mr.  Chairman,  if  the  witness  has  finished  answer- 
ing the  questions  that  have  been  asked  him,  may  I  ask  a  question? 

Mr.  Tucker.  Yes ;  certainly. 

Mr.  SuMNERS.  I  wanted  to  ask  him  this,  if  the  witness  has  not 
already  stated  it  for  the  record :  Have  you  indicated  an  opinion  with 
reference  to  the  effect  of  the  short  selling  upon  the  dividends,  di- 
rectly or  indirectly,  of  the  stocks  affected  ?  If  you  have  stated  that, 
please  do  not  repeat  it. 

Mr.  Aron.  No;  I  have  not.  Under  the  old-time  corporate  prac- 
tice there  would  be  practically  no  effect.  But  actually,  what  is  hap- 
pening in  a  great  many  large  corporations  is  that,  through  charter 
changes  and  the  prevailing  provisions  of  statutes,  they  are  buying 
in  their  own  stocks  and  therefore  reducing  the  outstanding  shares; 
and  in  that  respect  you  may,  if  you  want  to  carry  the  argument  far 
enough,  say  that  short  selling  has  reduced  to  abnormally  low  levels 
the  market  price  of  their  shares,  enabling  them  to  buy  them  in  at  less 
than  their  book  value,  reducing  the  number  of  shares,  and  in  that 
respect  the  short  selling  is  an  aid  to  the  dividends.  That  is  present- 
ing it  one  way,  if  you  care  to  go  that  far. 

The  other  thing  to  consider  is  this,  and  there  is  where  it  has  a  vital 
effect  on  dividends:  Any  corporate  manager  of  an  industrial  cor- 
poration or  a  mercantile  corporation  knows  that  he  must  stay  liquid. 
Now,  the  greater  the  pressure  on  the  stock  market  the  more  intense 
is  his  desire  to  stay  liquid.  The  more  he  stays  liquid,  the  less  money 
he  uses  in  his  business,  the  more  it  reduces  automatically  the  essen- 
tial capital  of  the  company  and  also  causes  unemployment. 

Mr.  SuMNERS.  One  other  question,  which  seems  to  me  rather  an 
important  thing — ^you  have  almost  covered  this,  I  think,  but  I  would 
like  a  definite  answer:  In  your  judgment,  does  short  selling,  which 
results,  in  your  theory,  in  depreciation  of  prices,  hurt  the  credit  of 
the  corporation  and  thereby  reduce  its  dividends  ? 

Mr.  Aron.  Yes ;  indubitably. 
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Mr.  MicHENER.  As  I  understand  your  statement,  there  is  an  evil 
in  short  selling;  short  selling  also  has  its  benefits.  It  is  your  judg- 
ment that  there  should  eventually  be  legislation  remedying  the  evil ; 
but  you  have  stated  to  the  committee  that,  in  your  opinion,  the  com- 
mittee does  not  have,  nor  the  Congress  does  not  have,  sufficient 
authentic  evidence  which  would  warrant  it  in  safely  embarking  upon 
legislation  controlling  or  regulating  short  selling  at  this  time.  Is 
that  correct? 

Mr.  Aron.  I  think  that  is  a  fairly  correct  statement  of  my  view- 
point, if  there  is  no  distinction  of  language  there.  Congress  and 
the  whole  country  has  sufficient  evidence  as  to  the  evil  proceeding 
from  short  selling.  What  we  have  not,  in  mv  judgment,  is  the 
economic  information  upon  which  to  base  an  intelligent,  effective 
remedy.  And  I  wish,  further,  to  say  that  I  regret  it— although  I 
am  inclined  to  believe  that  events  have  shown  it  to  be  necessary— 
I  regret  it  that  Congress  had  to  meddle  in  this  situation.  The  stock 
exchanges  should  have  had  sufficient  enlightened  self-interest  to  have 
done  it  themselves. 

Mr.  MiCHENER.  I  was  also  interested  in  vour  statement,  wherein 
you  called  attention  to  the  fluctuation  in  prices  on  the  stock  market 
within  the  last  few  days.  Now,  the  conclusion  which  one  must  neces- 
sarily draw  from  your  observation  is  this :  That  the  stock  exchange 
has  it  within  its  power  and  control  to  make  any  action  by  Govern- 
ment officials,  executive  or  legislative,  popular  or  unpopular? 

Mr.  Aron.  I  should  say  that  it  had  the  ability  to  make  or  unmake 
public  opinion  on  legislative  matters  on  financial  questions. 

Mr.  MiCHENER.  In  other  words,  if  Congress  should  pass  a  law  in 
which  the  stock  exchange  was  not  interested,  they  could,  by  manipu- 
lation, temporarily,  at  least,  make  the  effect  of  such  law  just  the 
opposite  of  what  was  intended  by  the  legislators? 

Mr.  Aron.  You  mean  the  effect  upon  the  public  mind  ? 

Mr.  MiCHENER.  Well,  the  effect  economicallv  for  the  time  being? 

Mr.  Aron.  Yes;  for  the  time  being,  if  it  were  a  remedial  measure. 
I  would  rather  question,  however,  the  word  ^'manipulation."  A 
better  phrase  does  not  occur  to  me;  but,  let  us  sav,  by  spontaneous 
combustion  within  the  stock  exchange  itself. 

Mr.  MiCHENER.  That  is  all. 

Mr.  LaGuardia.  You  are  so  careful  in  your  choice  of  language 
that  I  want  to  call  your  attention  to  the  fact  that  in  Mr.  Michener's 
question,  to  which  you  answered  in  the  affirmative,  he  said  legislation 
on  the  subject  eventually  may  be  necessary.  Xow,  do  you  not  believe 
that  legislation  should  be  provided  in  the  very  near  future  on  this 
subject  ? 

Mr.  Aron.  In  my  original  remarks,  I  said  that  I  was  thoroughly 
convinced  that  we  could  not  have  a  substantial  permanent  recovery 
in  business  or  industry  in  this  country  until  the  practices  of  short 
selling  are  definitely  oiit  of  the  way. 

Mr.  Cellkr.  jNIr.  Aron,  in  othor'  wo-ds,  vou  think  that  the  stock 
exchange  itself  could  cure  the  evils  that  emanate  therefrom? 

Mr.  Aron.  In  24  hours. 

Mr.  Celler.  Then,  why  ask  for  restrictive  legislation  that  may 
do  more  harm  than  good  ?  The  constitution  of  the  New  York  Stock 
Exchange  provides,  according  to  the  speech  of  its  president  from 
which  you  read  this  morning,  that  "  any  member  who  sells  securities 


for  the  purpose  of  demoralizing  the  market  may  be  suspended  or 
expelled."    Do  you  think  that  is  correct? 

Mr.  Aron.  I  do  not  state  this  as  my  own  information ;  but  I  state 
it  upon  reliable  information,  that  no  member  of  the  stock  exchange 
has  ever  been  expelled  for  that  reason. 

Mr.  Celler.  The  difference  between  you  and  Mr.  Whitney  is  that 
you  state  that  there  has  been  evidence  of  this  demoralization,  and 
he  says  there  has  been  none? 

Mr.  Aron.  No  ;  he  said  he  could  not  find  it. 

Mr.  Celler.  In  other  words,  there  is  a  difference  of  opinion  be- 
tween you  and  him  on  that  score?  His  word,  of  course,  is  as  good  as 
yours? 

Mr.  Aron.  I  will  say  it  is  not  a  question  of  opinion.  It  is  a 
question  of  fact. 

Mr.  LaGuardia.  I  may  say  that  I  know  specific  instances  of  short 
selling  and  of  misconduct  that  have  been  called  to  the  attention  of 
Mr.  Whitney  and  the  discipline  committee,  and  no  action  has  been 

taken. 

Mr.  Tucker.  Mr.  Aron,  I  have  one  question  that  I  would  like  to 
ask:  Has  New  York  any  law  regulating  the  actions  of  the  stock 
exchange  in  these  particulars? 

Mr.  Aron.  No.  Every  spring  the  flowers  come  up,  but  they  never 
bloom. 

Mr.  Celler.  Oh,  yes,  Mr.  Aron.  You  have  heard  of  the  act  of 
1858,  have  you  not?  I  will  read  you  now^  from  the  report  of  the 
committee  on  speculation  in  securities  and  commodities  of  June  2, 
1909,  which  was  an  investigation  conducted  by  a  committee  ap- 
pointed by  Hon.  Charles  E.  Hughes,  then  governor  of  New  York 
State,  and  now  Chief  Justice  of  the  United  States:  and  that  com- 
mittee referred  to  this  act  of  1858,  which  is  now  in  force;  it  was  in 
force  in  1909,  when  that  committee  reported,  and  it  is  still  in  force. 
And  I  ask  the  members  of  this  committee  to  give  attention  to  the 
wording  of  that  contract  of  1858,  which  I  will  now  read : 

No  contract,  written  or  verbal,  hereafter  made  for  the  purchase,  sale,  trans- 
fer, or  delivery  of  any  certificate,  or  other  evidence  of  debt,  due  by  or  from 
the  United  States,  or  any  separate  State,  or  for  any  share  or  interest  in  the 
stock  of  any  bank,  or  any  company  incorporated  under  the  laws  of  the  United 
States,  or  of  any  individual  State,  shall  be  void  or  voidable,  because  the  vendor 
at  the  time  of  making  such  contract  is  not  the  owner  or  possessor  of  the  cer- 
tificate or  certificates,  or  other  evidence  of  said  debt,  share,  or  interest. 

Is  that  not  the  law  of  New  York  State  to-day  ? 

Mr.  Aron.  Will  you  be  fair  enough  to  go  back  to  the  chairman's 
question?  He  asked  me  if  we  had  any  law  in  New  York,  regulat- 
ing the  practices  of  the  New  York  Stock  Exchange,  and  I  answered 
in  the  negative. 

Mr.  Celler.  Well,  this  is  a  law  that  regulates  it,  to  the  extent  that 
a  man  may  sell  a  share  of  stock  in  New^  York  that  he  does  not  own 
or  possess^  and  he  has  a  right,  therefore,  to  sell  short,  in  the  sense 
that  he  does  not  own  that  stock  when  he  sells  it;  and  he  can,  on  the 
next  board  day,  as  is  the  practice  of  the  New  York  Stock  Exchange, 
borrow  that  stock  for  the  purpose  of  eflPecting  the  short  sale.  He 
then  owes  that  stock  to  the  man  from  whom  he  borrowed  it.  This 
is,  as  far  as  I  know,  the  only  statute  on  the  subject,  and  under  this 
statute  the  New  York  Exchange  has  been  operating,  and  undoubt- 
edly will  continue  to  operate,  in  effecting  short  sales. 
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Mr.  Aron.  Well,  what  is  the  point  of  the  quotation?  Of  course, 
short  selling  is,  at  the  present  time,  legal.  Otherwise,  this  commit- 
tee would  not  be  sitting  here. 

Mr.  Tucker.  Is  that  the  only  legislation  on  the  subject  ? 

Mr.  Celler.  So  far  as  I  know  it  is,  Mr.  Chairman. 

Mr.  Tucker.  Is  that  the  only  legislation  you  know  of,  Mr.  Aron? 

Mr.  Aron.  That  is  the  only  legislation  I  know  of,  and  it  has  been 
consistently  upheld  and  claimed  by  the  New  York  Stock  Exchange, 
as  to  any  legislation,  that  it  was  a  voluntary  association,  and  is  not 
subject  to  legislative  enactments  in  the  State  of  New  York;  and  any 
efforts  which  have  been  made  to  compel  its  incorporation  have  al- 
ways been  defeated— so  as  to  bring  it  within  the  law  any  more  than  it 
now  is,  when  it  has  the  status  of  a  partnership  quoad  hoc. 

Mr.  Celler.  We  have  had  a  number  of  investigations  of  its  op- 
erations, have  we  not? 

Mr.  Aron.  Yes. 

Mr.  Celler.  We  have  had  the  Pujo  investigation. 
Mr.  Aron.  Yes. 

Mr.  Celler.  And  we  had  the  investigation  under  Governor 
Husrhes  in  New  York  that  I  referred  to. 

Mr.  Aron.  Yes. 

Mr.  Celler.  And  we  have  had  the  recent  investigation  by  the 
Royal  Commissioners  in  Canada,  under  the  guidance  of  Sir  Josiah 
Stamp.    Are  you  familiar  with  those  investigations? 

Mr.  Aron.  I  am  familiar  with  the  fact  that  they  have  occurred. 

Mr.  Celler.  In  the  New  York  investigation,  are  you  familiar 
with  the  language  used  by  the  governor's  commission  on  short  sell- 
ing as  practiced  on  the  New  York  Stock  Exchange,  which  is  as  fol- 
lows—it is  very  brief,  and  I  will  read  only  a  few  paragraphs : 

We  1  ave  been  strongly  urged  to  advise  the  prohibition  or  limitation  of  short 
Jales,  not  only  on  the  theory  that  it  is  wrong  to  sell  what  one  does  not  possess 
out  that  such  sales  reduce  the  market  price  of  the  securities  involved 

We  do  not  think  that  it  is  wrong  to  agree  to  sell  something  that  one  does  not 
now  possess  but  expects  to  obtain.  Contracts  and  agreements  to  sell  and  deliver 
in  the  future  property  which  one  does  not  possess  at  the  time  of  the  contract 
are  common  in  all  kinds  of  business.  The  man  who  has  "sold  short"  must 
some  day  buy  in  order  to  return  the  stock  which  he  has  borrowed  to  make  the 
short  sale.  Short  sellers  endeavor  to  select  times  when  prices  seem  high  in  order 
to  sell,  and  times  when  prices  seem  low  in  order  to  buv,  their  action  in  both 
<!ases  serving  to  lessen  advances  and  diminish  declines  of  prices  In  other 
words,  short  selling  tends  to  produce  steadiness  in  prices,  which  is  an  advantage 
to  the  community.  No  other  means  of  restraining  unwarranted  marking  up  and 
down  of  prices  has  been  subjected  to  us.  The  legislation  of  the  State  of  New 
York  on  the  subject  of  short  selling  is  significant. 

In  1812  the  legislature  passed  a  law  declaring  all  contracts  for  the  sale  of 
stocks  and  bonds  void,  unless  the  seller  at  the  time  was  the  actual  owner  or 
assignee  thereof,  or  authorized  by  such  owner  or  assignee  to  sell  the  same 

In  1858  this  act  was  repealed  by  a  statute  now  in  force. 

Which  statute  I  have  just  read  to  you. 

Mr.  LaGuardia.  Does  the  gentleman  from  New  York  take  the 
position,  then,  of  defending  the  present  system  of  short  sellin«i^? 

Mr.  CELI.ER.  No.  I  make  this  statement,  that  there  are  abuses  in 
short  selling ;  and  there  are  the  conspiracies  that  Mr.  Aron  speaks  of 

I  have  no  knowledge  of  them.  They  are  denied.  But  if  there  is 
a  conspiracy  we  have  a  law  against  conspiracy  which  will  not  allow 
the  culprits  to  go  unwhipped  of  justice.  However,  if  you  attempt 
to  put  any  undue  burden  on  short  selling,  to  my  mind  the  cure  will  be 


worse  than  the  disease.  Short  selling  serves  an  adequate  and  a 
proper  purpose,  but  it  must  be  properly  safeguarded.  I  believe  it  is 
best  to  leave  it  to  the  members  of  the  New  York  exchange  to  put 
their  house  in  order. 

Mr.  LaGuardia.  Then  the  gentleman  has  been  advocating  that  no 
action  be  taken,  but  to  leave  everything  in  the  hands  of  the  New 
York  Stock  Exchange? 

Mr.  Celler.  Because  every  time  an  investigation  has  been  had,  such 
as  the  Pujo  committee,  and  I  will  read  a  paragraph  from  that  later, 
it  has  been  indicated  that  these  laws  should  not  pass  because  they 
would  do  more  harm  than  good. 

Mr.  Bachmann.  Mr.  Aron,  as  I  understood  from  what  you  said, 
vou  do  not  see  any  evil  in  short  selling  generally.  That  is,  there  is 
some  short  selling  held  by  you  to  be  all  right,  but  what  you  are  trying 
to  point  out  to  the  committee  is  the  fact  that  these  organized  efforts 
at  short  sales  is  where  the  trouble  lies.  Now,  the  New  York  Stock 
Exchange  itself  could  regulate  organized  short  selling. 

Mr.  Aron.  Within  24  hours. 

Mr.  Bachmann.  And  the  fact  that  it  has  not  done  so  up  to  this 
time  is  evidence  that  it  does  not  expect  to  do  so,  and  therefore  the 
•Government  should  take  steps  to  correct  the  evil  ? 

Mr.  Aron.  That  is  a  conclusion  for  your  committee  to  draw,  and 
you  see  the  point — it  is  not  for  me  to  state  it;  that  is  the  ultimate 
fact  before  your  committee. 

Mr.  Celler.  Is  it  not  for  the  State  of  New  York,  in  its  police 
power,  rather  than  the  Federal  Government? 

Mr.  Aron.  Would  you  say  so  when  there  are  20,000,000  people  in 
the  United  States  interested  in  the  stock  market  or  formerly  inter- 
ested and  there  has  been  a  shrinkage  of  100,000,000,000  on  that  ex- 
change in  the  last  two  vears — would  you  say  that  entirely  concerns 
the  State  of  New  York? 

Mr.  Celler.  I  do  not  agree  with  your  facts,  that  short  sales 
brought  that  about. 

Mr.  Aron.  I  stand  upon  what  I  said  and  not  upon  your  interpreta- 
tion of  it. 

Mr.   Tucker.  That   in   New   York  does   not   give  this   Congress 

jurisdiction. 

Mr.  Aron.  Certainly,  but  if  they  are  effective  in  different  States 
it  makes  congressional  action  mandatory. 

Mr.  Celler.  Suppose  you  deny  the  use  of  the  mails,  as  one  of  the 
bills  provides,  and  deny  telegraph  and  telephone  facilities  and  inter- 
state communications  to  those  who  indulge  in  short  selling,  would 
you  not  then  have  the  situation  that  those  who  use  those  facilities 
would  be  restrained  and  hampered,  whereas  those  who  make  the 
short  sales  within  New  York  State  without  using  their  facilities 
would  go  unhindered  and  they  could  have  their  short  selling  with- 
out let  or  hindrance? 

Mr.  Aron.  I  trust  my  position  is  not  misunderstood.  I  do  not 
favor  any  of  the  measures  without  further  study.  I  have  carefully 
refrained — at  least,  I  am  explaining  my  own  theory,  and  admit  that 
I  do  not  know  enough  of  the  economics  of  short  selling,  nor  do  I  be- 
lieve any  other  body  in  this  country  does  at  the  present  moment,  to 
act  finally  and  intelligently  regarding  it. 
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Mr.  McKeown  Is  it  the  law  in  New  York  that  I  may  not  sell  a 
certihcate  of  stock  or  a  share  of  stock  which  I  do  not  now  own  but 
expect  presently  to  buy  and  that  is  illegal?  If  I  sell  you  a  horse 
horL    ^^^^^^  ^^  ^"  ^^^  market  it  is  all  right  to  sell  you  that 

Mr.  Celler.  In  real  estate  in  New  York  you  can  not  sell  a  piece  of 
property  or  real  estate  unless  you  own  the  property  or  have  it  under 
contract  to  buy  in  which. event  you  must  state  you  have  it  under 
contract  to  purchase  But  on  personal  property  the  law  in  New 
lork  fetate  is  quite  different;  personal  property*  is  quite  different, 
lou  need  not  own,  need  not  possess  personal  property,  which  of 
course,  includes  stocks,  to  sell  it.  i     i      J^  »  "^ 

Mr.  Tucker.  We  are  very  much  obliged  to  you,  Mr.  Aron.     You 

AT  ^^r^  "^  ^  ^^'^^^  ^^^^  ^^  valuable  information. 
Mr.  Aron.  It  has  been  a  pleasure  to  be  here. 

Supplemental  Statement  Submitt^id  by  Hakold  G.  Aron,  of  New  York  City 

«^.*  l-'^  suggestion  of  your  chairman  that  I  amplify  my  remarks  on  marffin 
T?ri^T.r^^  ^^^  eonneotion  between  margin  and  short  sales,  it  may  briefly 
be  added  that  regardless  of  the  merit  or  demerits  of  margin  trading  in  stock 
purchases  here  is  no  appealing  reason  for  its  use  as  an  accessory  o  short 
^Hing.  Collateral  credit,  for  such  is  the  essence  of  margin  tradfng^ ma 
be  sought  and  given  in  stock  transactions,  as  in  any  others  a  d  the^e  is  no 
orlT\^''TTl^^^^^'''  ««^i^^"y'  ^^'hy  a  boijp  fide  purchaser  should  not  get  the 
^J  ^1'  *''.'''^'«rJ'*'  ^1  conservatively  entitled,  as  when  he  buys  any  other  kind 
of  property      When,  however,  the  short  sale  is  involved,  where  the  investment 

nhWH  ^  ''  i^'^^"^  T^  *™P""^^  *"  ^^^  ^^^^t  "^aJ^rity  of  such  Trmisact  o^  s  the 
objective  of  a  quick  turn  for  a  speculative  profit,  a  different  situation  exists 

^"c^^SlS^r'"""""'  "'^  ""'  transactions  should  b'e  [/d^"'arabelted 

^  7J^^^!^^^  ?^  margin  trading,  in  general,  as  it  is  actually  carried  on   are  three 
fold :  First  it  encourages  those  who  can  least  afford  it  to  take  risks' with  th^r 
limited  capital ;  second,  it  impugns  the  integrity  of  all  inmstment  triTns  ctionr 
and,  finally,  it  renders  practically  impossible  any  dependable  sTabiitTins^^^^^ 
les  markets.     None  of  these  is  necessary  if  the  purchase  of  s^Sr     es  on  creSu 
that  IS  on  margm,  is  conducted  with  a  decent  regard  to  the  interest  of  the 
purchasers  and  the  public.    None  of  these  is  avoidable  if  short  sSlIng    rans^ 
actions  are  permitted  to  be  financed  on  a  margin  basis.    The  basic  danger  1^^^^ 
in  what  may  be  termed  wanton,  reckless  cre<lit  aanger  nes 

A  conscientious  broker  will  not  let  a  customer  buv  more  securities  than  hp 
can  carry  under  any  reasonably  to-be-foreseen  contingency,     found  and  iiUell^ 

nnS.J"''^'^'"^!'^  ^«"^^^«  ^^'»l  »«t  effect  the  distribution  of  securitie^on  a  pre- 
posterous or  dangerous  credit  basis.  ^ 

But  there  are  brokers  who  will  let  customers  go  the  limit  fixed  onlv  bv  thA 
maximum  of  credit  obtainable  under  the  most  favorable  and  ^reouentlv  the 
most  artificial  conditions.  There  are  investment  houses  InddistrXtoJs  who 
by  high-pressure  methods  will,  to  effect  a  so-called  sale,  load  ura  custLei  bv 
exhausting  the  credit  possibilities  of  the  transaction  TlL  result  "sthTit  the 
integrity  of  the  investment  market  is  frequently  doubtfu  because  of  the  un 
whrwl?i"h^'  '•'.  of  securities,  supposedly  sold,  but  actually  ovS  to  investoJ^ 

tracti^Jn  of  crpdit  "'f.r.h  ^'h'^'"  ^'^  '•'?  ""^*»^^^^  ^^^^^^  disturbance  or  coS^ 
ol^f,  \^  of  ci edit  In  the  active  securities  market,  that  is,  of  so-called  listed 
securities,  there  is  always  a  false  bottom  which  g  ves  waC-  and  destroy^  anv 
stability  of  the  market  the  moment  a  point  is  reached  wliich  loosens  un  and 

laise  bottom  is  the  aim  ot  every  bt^ar  movement  or  attack.  Now  these  condi- 
tions destroy  much  of  what  would  be  the  useful  public  service'  of  stock  ex 
changes  and  imperil  the  credit,  business,  and  industry  of  the  country  To  use 
a  military  simile,  the  financial  operations,  conducted  through  Tock  exchanges 
encouraging  or  permitting  such  practices,  are  like  an  army  frCently  paS 
through  narrow  defiles  and  along  precipices,  where  even  the  thrX  of  L  attS 
is  apt  to  create  panic.     Such  practices  are  unnecessary  and  ^^  be  eUmfnat^ 


the  moment  there  is  any  serious  and  sincere  intention  of  stopping  them ;  this 
can  be  done  and  best  done  by  the  stock  exchanges  and  the  banks  catering  for 
their  business;  it  can  also  be  done  by  legislation  both  simple  and  enforcable 
without  creating  any  new  legal  machinery. 

When  it  comes  to  the  financing  of  short  selling  by  permitting  margin  trading 
on  the  short  side,  there  is  no  excuse  for  tolerating  it. 

To  mention  an  apparently  superficial  reason  first,  it  is  this :  If  "  short  selling  " 
were  not  so  extremely  simple  in  accomplishment,  fewer  transactions  would  be 
engaged  in.  It  may  be  only  the  difference  between  raising  a  telephone  and 
signing  a  check,  but  that  difference  would  magnify  into  large  effects,  if  every 
short  transaction  had  to  be  separately  treated  and  on  a  cash  basis.  A  more 
obvious  reason  is  this :  If  credit  were  denied,  that  is  margin  trading  prohibited, 
on  short-selling  transactions,  it  would  eliminate  most  of  the  "short  selling" 
of  the  average  stock-market  investor.  It  would  reduce  the  possible  gains  of  the 
gamble  by  from  50  to  80  per  cent,  and  take  away  the  lottery  characteristics, 
which  are  intrinsic  in  short  selling  on  margin  accounts.  At  the  present  time 
a  man  with  a  thousand  dollars  can  sell  short  200  .shares  of  United  States  Steel. 
If  it  were  a  cash  and  not  a  credit  transaction,  if  the  customer  initiating  the 
transaction  were  compelled  to  supply  his  broker  with  the  full  amount  of  cash 
required  to  procure  the  necessary  loan  of  the  stock  involved,  his  limit  would  ^ 
be  20  shares.  It  is  apparent  how  this  simple  measure  alone  would  decrease  , 
the  volume  of  short  selling,  leaving  it  only  open  to  those  qualified  by  fortune 
to  avail  of  the  short  sale  for  economic  reasons  or  in  accord  with  so-called 
scientific  investment  principles.  It  could  further  save  tens  of  thousands  of 
"baby  shorts"  and  novices  from  the  most  risky  type  of  stock  speculation; 
and  it  would  minimize  the  menace  to  the  public  of  organized  "  short  selling  " 
by  reducing  the  reach  or  swing  of  the  professional  market  speculators.  To 
revert  to  our  military  simile,  the  investors  who  buy  to  have  and  to  hold  are 
the  army  which  every  once  in  a  while  is  led  through  the  defiles  and  along  the 
precipices,  made  necessary  to  a  degree  by  margin  trading  generally.  Now,  to 
I)ermit  the  short-selling  professionals  to  arm  themselves  with  credit  and 
increase  their  strength  fivefold  by  the  use  of  margin  accounts,  is  to  put  machine 
guns  in  the  hands  of  snipers  and  magazine  rifles  in  the  hands  of  guerrillas,  to 
be  used  at  the  most  critical  time,  when  the  army  of  legitimate  investors  are 
passing  through  defiles  of  deflation  or  along  precipices  of  financial  depression. 

STATEMENT  OF  MR.  JACKSON  MARTINDELL,  NEW  YORK  CITY 

Mr.  Martindel.  Mr.  Chairman  and  gentlemen  of  the  committee, 
I  am  here  this  morning  representing  my  own  personal  views  and 
reflect  in  no  way  the  opinion  of  my  partners  or  clients  in  business. 
I  have  no  antipathy  or  feelings  toward  the  New  York  Stock  Exchange 
or  any  of  its  members,  the  largest  portion  of  whom  are  friends  of 
mine. 

Mr.  Tarver.  For  the  information  of  the  committee,  will  the  gentle- 
man state  who  he  is  and  whom  he  represents? 

Mr.  Martindell.  As  economist  to  the  firm  of  Carter,  Martindell 
&  Co.,  investment  advisors  to  financial  institutions  with  assets  of 
over  $200,000,000,  my  experience  indicates  that  margin  trading  and 
short  selling  were  the  chief  causes  of  the  major  crises  that  have 
occurred  since  September,  1929. 

Mr.  Celler.  Did  you  say  margin  trading? 

Mr.  Martindell.  I  say  margin  trading  because  margin  trading  is 
more  tied  up  with  short  selling  than  the  average  experience  investor 
realizes.  I  say  that  because  I  have  traded  in  the  market  for  many 
years  on  both  sides  of  the  market.  I  have  traded  successfully  and  I 
know  that  the  greatest  thing  to  be  legislated  against,  and  the  thing 
which  in  my  opinion  does  demand  legislation,  if  we  are  to  protect  in 
a  simple  way  the  financial  welfare  of  the  people  of  this  country,  is 
margin  trading. 

Mr.  Tucker.  I  suggest  that  we  hear  from  the  witness  first. 
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Mr.  Martindell.  I  bring  up  margin  trading  knowing  it  is  not 
mentioned  in  the  bill  and  feeling  it  should  be  mentioned  and  feeling 
tliat  there  has  been  a  lack  of  mentioning  it  because  of  the  lack  of 
information  of  what  it  means  in  connection  with  short  selling.  I 
say  that  because  if  there  were  no  margin  trading  there  would  al- 
most entirely  be  no  stock  to  be  borrowed.  Therefore,  there  could 
be  no  short  selling. 

The  most  pronounced  crises  that  were  phases  of  the  current  bear 
market  culminated  on  November  13,  1929,  and  October  5,  1931. 
Short -sale  figures  hitherto  published  do  not  give  a  true  picture 
of  the  part  that  margin  trading  and  short  selhhg  played  in  these 
two  difficult  periods,  nor  do  they  indicate  the  hand-in-hand  con- 
nection between  margin  trading  and  short  selling.  In  fact,  the 
current  discussion  that  has  originated  in  Wall  Street  about  short 
selling  is  intended  to  provide  a  smoke  screen  to  hide  the  evils  of 
margin  trading  which  is  the  seat  of  most  difficulty  and  abuse  in  the 
securities  business. 

Brokers  should  not  be  allowed  to  lend  securities  that  belong  to 
customers,  but  what  is  more  important,  they  should  not  be  per- 
mitted to  lend  money  on  securities.  They*  should  not  be  per- 
mitted to  do  a  margin  business.  This  margin  business  not  only 
usurps  a  commercial  banking  function,  but  makes  the  vicious  aspects 
of  short  selling  possible.  It  is  the  brokei-s  who  lend  stock  to  short 
sellers  and  they  practically  always  lend  stocks  that  are  held  on 
margin  by  clients.  No  commercial  bank  of  reputable  character 
would  think  of  lending  its  customers'  stock  collateral.  The  fact 
that  all  reputable  banks  take  this  attitude  should  be  proof  enough  as 
to  the  ethics  of  the  thing. 

It  has  been  said  within  the  last  few  months  that  the  vast  majority 
of  the  people  who  are  on  the  short  side  of  the  market  are  not  bear 
raiders.  This  is  obviously  so.  Yet  any  individual  who  has  intimate 
knowledge  of  stock  market  operations,  as  our  organization  has  and 
must  have  in  order  to  give  competent  advice,  should  realize  that 
bear  raiding  has  at  times  been  a  considerable  part  of  stock-market 
gyrations  within  the  last  two  years.  It  has  been  pointed  out  that 
**in  and  out "  short  sales  on  the  stock  exchange  have  never  exceeded 
10.41  per  cent  of  the  total  daily  sales.  This  does  not  prove  anything. 
Any  broker  knows  that  the  sale  of  only  1,000  shares  of  stock  at  the 
right  time  and  price  can  uncover  actual  selling  orders  of  many 
times  that  figure.  Therefore  it  is  not  difficult  to  see  that  short  sell- 
ing on  an  "  in  and  out "  day  basis  of  only  5  per  cent  of  total  trans- 
actions could  play  havoc  with  the  credit  structure. 

It  is  not  reasonable  to  safeguard  the  credit  structure  of  the  banks 
and  let  the  credit  structure  existing  in  brokers'  offices  be  undermined. 
Either  eliminate  or  protect  the  latter,  is  the  common-sense  attitude. 

One  of  the  greatest  evils  of  short  selling  is  the  extent  to  which 
large  short  positions  tempt  individuals  and  syndicates  to  spread 
rumors  that  could  very  easily  lead  to  disaster.  As  a  matter  of 
fiact,  a  comparison  of  bad  rumors  afloat  and  shares  of  stock  on  loan 
for  short  account,  would  reveal  interesting  figures.  It  is  now  pos- 
sible for  large  organizations,  which  through  their  great  resources 
and  importance  can  sway  the  market,  to  tate  short  positions  on  an 
extended  scale  and  make  large  profits  at  public  disadvantage. 


The  only  legitimate  pretense  to  the  justifiableness  of  short  selling 
lies  in  the  fact  that  a  cushion  of  demand  is  sometimes  provided 
whereas  it  might  otherwise  be  almost  entirely  lacking.  This  is  quite 
naturally  the  case  at  present,  but  it  is  not  sufficient  justification  of 
short  selling  as  it  is  now  practiced.  Only  a  minority  of  stocks  on 
the  stock  exchange  ever  have  any  amount  of  short  interest  and  yet, 
despite  a  lack  of  short  interest,  they  seem  to  attract  buyers  if  they 
have  merit,  even  during  times  of  stress.  On  the  other  hand,  the 
published  figures  of  the  stock  exchange  indicate  a  normally  large 
short  interest  in  Bethlehem  Steel,  for  example,  and  yet  there  were 
times  last  fall  when  bids  were  notoriously  lacking. 

The  stocks  that  have  the  largest  short  interest  usually  have  the 
best  market,  but  this  is  not  cause  and  effect.  Far  from  it.  General 
Motors  has  a  large  short  interest  because  the  stock  is  easy  to  borrow, 
yet  it  has  a  good  market  because  it  is  well  thought  of  by  investors 
the  world  over.  Who  would  dare  suggest  that  the  only  buyers 
for  General  Motors  on  any  particular  day  come  from  those  who  are 
short  the  issue?  If  securities  are  good,  and  the  issues  are  large, 
then  they  have  good  markets  regardless  of  short  positions. 

TJnited  States  Government  bonds  have  the  best  markets  of  all, 
yet  it  does  not  take  a  short  interest  to  make  this  true.  Bank  stocks 
have  good  markets,  yet,  who  borrows  bank  stocks  to  sell  them? 
Ask  any  banker  why  he  would  not  like  to  see  short  selling  in  his 
stock  issue  and  he  will  tell  you  that  short  selling — on  an  extended 
scale  as  now  practiced  and  not  on  future  contracts — is  more  likely 
to  precipitate  additional  selling  than  provide  stability. 

Every  banker  knows  that  in  1929  the  money  market  was  beyond 
actual  control  of  the  Federal  reserve  system.  The  astute  bankers 
know  that  this  lack  of  control  was  due  to  the  fact  that  the 
brokers  are  allowed  to  conduct  a  margin  business.  It  works  this 
way.  Margin  business  conducted  by  brokers  provides  call-loan 
market.  This  call-loan  market  reached  a  peak  of  $8,549,000,000  in 
1929.  Banks,  corporations,  and  individuals  were  pouring  money 
into  the  call-loan  market  (all  to  support  margin  trading)  because 
the  rates  that  could  be  secured  on  call  money  were  more  attractive 
than  rates  that  could  be  secured  in  the  commercial  market,  namely, 
the  purchase  of  bank  acceptances.  The  only  brake  available  by 
the  Federal  reserve  was  to  raise  money  rates  by  selling  Government 
securities  or  increase  the  rediscount  rate.  The  Federal  reserve  knew 
then,  as  it  does  now,  that  either  action  places  a  penalty  on  legitimate 
business  in  that  it  makes  scarce  the  supply  of  money  for  commercial 

transactions. 

It  is  just  as  important  that  brokerage  houses  be  under  the  super- 
vision of  banking  departments  as  it  is  for  the  banks ;  that  is,  unless 
the  brokerage  business  is  divorced  from  the  collateral-loan  business. 
At  the  peak  of  the  bull  market,  brokers'  loans  stood  at  the  stupendous 
figure  of  $8,549,000,000,  while  all  member  banks  of  the  Federal 
reserve  system  reported  peak  loans  to  customers  on  security  collat- 
eral of  $9,179,000,000.  In  other  words,  brokers'  loans  were  almost 
as  large  as  customers'-collateral  loans  at  all  Federal  reserve  mem- 
ber banks,  and  yet  there  was  no  effective  supervision  covering  this 
tremendous  sum  of  credit. 

This  lack  of  supervision  resulted  in  stock-market  liquidation  as 
measured  by  a  91  per  cent  decline  in  brokers'  loans  to  $730,000,000 
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the  first  day  of  December,  1931,  while  security-collateral  loans  at 
member  banks  had  declined  less  than  37  per  cent  to  $5,807,000,000. 
This  indicates  a  credit  weakness  in  that  brokerage  customers  have 
been  forced  out  of  their  position  with  great  dispatch  and  without 
regard  to  their  personal  credit  standing  in  the  community. 

The  thing  to  visualize  is  the  fact  that  the  individuals  who  have 
actually  been  separated  from  their  securities  in  the  last  two  years, 
without  regard  to  their  particular  desires,  have  largely  been  those 
borrowing  money  from  brokers,  and  likewise  those  whose  stocks 
have  been  used  to  help  short  sellers  complete  their  transactions. 
Ihese  hgures  are  irrefutable  and  the  conclusions  drawn  can  not 
be  denied. 

People  do  not  comprehend  the  immense  influence  which  brokers 
have  in  financial  matters  and  the  little  effort  made  by  many  brokers 
to  measure  up  to  their  responsibilities.  This  may  be  because  the 
law  does  not  recognize  the  broker's  responsibility  or  his  power  for 
good  or  destruction.  A  hundred  times  as  much  damage  may  be 
done  yearly  through  ill-advised  action  by  legitimate  brokers  as  is 
wrought  by  all  the  blue-sky  stock  salesmen  in  the  world. 

It  IS  generallv  contended  that  any  business  man  should  have  the 
right  to  hedge  his  inventory,  whether  it  be  stocks,  commodities,  or 
whatnot,  by  taking  a  short  position  as  a  hedge.  This  is  sound 
reasoning  and  hedges  can  be  effected  in  most  commodity  markets 
by  selhng  futures.  The  same  is  even  now  true  in  the  stock  and 
bond  markets  as  stock  exchange  rules  provide  for  sales  and  deliveries 
^'^u  j''  ^^'  '^^'  ""^  60-day  contracts.  Should  anyone  de.dre  to  effect 
a  hedge  against  his  security  inventory  he  can  do  so  through  these 
sellers  contracts,  thereby  eliminating  the  necessity  of  borrowing 
stocks  from  some  unfortunate  and  uninformed  margin  speculator 
Ihe  reason  why  future  contracts  are  not  used  to  greater  extent  in 
the  securities  market  is  because  it  is  too  easy  to  sell  a  security  and 
make  delivery  through  borrowing,  without  disclosing  the  fact  that 
a  short  sale  has  been  consummated. 

As  matters  now  stand  the  buyer  is  not  even  given  the  privilege 
of  knowing  whether  he  is  buying  something  that  a  man  does  or 
does  not  own.  While  it  may  be  said  that  he  gets  exactly  the  same 
type  ot  certificate,  it  is  obvious  at  times  that  any  right-thinking  per- 
son would  want  to  know  whether  or  not  his  purchase  was  of  public 
benefit  or  merely  aiding  a  short  seller  to  make  a  profit. 

Brokers  have  their  customers  sign  legal  documents  giving  the 
broker,  among  other  things,  full  authority  to  lend  the  clients'  se- 
curities but  few  clients  ever  know  this  Clause  is  in  the  contract,  nor 
is  any  client  offered  the  opportunity  of  opening  a  brokerage  account 
on  a  margin  basis  without  this  clause  in  the  contract.  Few  of  those 
who  know  the  power  they  are  giving  to  the  broker  realize  the 
sigiiificance  or  the  possibilities  of  it. 

Even  now,  without  any  laws  to  restrict  them,  many  of  the  more 
reputable  stock  exchange  houses  will  not  accept  margin  accounts 
and  will  not  lend  their  customers'  securities  to  anyone.  This  is  not 
any  new  procedure,  because  many  houses  have  done  business  on  this 
basis  for  years. 

I  have  outlined  here  the  advantages  and  disadvantages  of  margin 
trading  and  shoit  selling.  I  group  the  two  together  because  they  go 
hand  in  hand.  ^  ^ 


As  to  the  advantages,  I  would  say  it  increases  the  volume  of 
trading,  thereby  narrowing  the  bid  and  asked  prices.  It  increases 
the  broker's  profits  and  it  increases  the  value  of  stock  exchange 
membership. 

Mr.  Oliver.  How  many  kinds  of  short  selling  have  we  got  on  the 
market?     There  is  the  sale  against  the  box.     That  is  one  kind. 

Mr.  Martindell.  That  is  hedging. 

Mr.  Oliver.  That  is  short  selling  ? 

Mr.  Martindell.  That  is  short  selling  in  a  sense,  but  it  can  be 
used,  not  through  the  method  of  borrowing  securities.  As  a  matter 
of  principle,  I  will  says  there  are  two  types  of  selling  securities. 
There  is  sale  under  contract  such  as  now  practiced  on  the  commodity 
market,  as  now  practiced  on  the  New  York  Stock  Exchange,  although 
not  very  frequently  because  the  rules  of  the  stock  exchange  give 
you  permission  to  sell  on  3,  7,  10,  30,  and  60  day  contracts.  That 
IS  why  you  could  sell  100  shares  of  any  particular  stock  on  a  call 
quotation  appearing  on  the  stock  exchange  ticker,  anticipating  such 
a  transaction,  indicating  to  other  people  that  you  have  a  contract  for 
short  sale  which  will  be  protected.  It  is  public  information.  That 
can  be  used  to-day  and  that  is  one  type  of  short  selling.  The  other 
type  of  short  selling  is  to  sell  100  shai-es  or  10,000  shares  or  any 
number  of  shares  you  can  borrow  from  a  margin  account,  and  that 
is  not  at  that  particular  moment  his  security. 

Mr.  Tucker.  And  perhaps  he  doesn't  know? 

Mr.  Martindell.  That  is  true. 

Mr.  Oliver.  I  did  not  hear  the  short  selling  described  in  time. 

Mr.  Martindell.  On  the  side  of  the  dist  ad  vantages,  I  would  say 
there  are  disadvantages  because  it  permits  squeezing  of  shorts,  which 
has  a  disturbing  effect  on  the  entire  market,  and  it  makes  possible 
the  "gunning"  for  weakly  margined  accounts;  it  increases  specula- 
tion and  decreases  investment.  It  quickens  the  rapidity  of  decline 
in  bear  markets,  which  adds  greater  strain  to  banks.  It  helps  to 
create  bad  rumors.  It  creates  the  evils  of  the  call-loan  market. 
I  will  enlarge  on  those  different  questions  later. 

Too  much  stress  is  being  put  upon  the  question  of  whether  short 
selling  has  been  the  most  important  factor  in  the  current  market 
decline.  This  is  beside  the  point.  There  is  no  doubt  in  any  ex- 
perienced market  operator's  mind  that  stocks  would  have  fallen 
in  price  and  probably  to  just  as  low  levels  without  the  impetus  of 
short  selling,  but  this  is  no  justification  of  existing  market  pro- 
cedure. Without  short  selling  and  margin  trading,  stocks  would 
never  in  the  world  have  sold  so  high  in  the  first  place,  therefore  the 
extent  of  decline  would  have  been  much  less. 

If  a  detailed  study  is  made  of  the  various  sharp  reactions  of  the 
stock  market  approaching  in  character  to  what  we  might  call  a  crisis, 
bringing  great  stress  to  bear  on  our  banking  structure,  this  study 
would  undoubtedly  reveal  that  the  reactions  have  been  preceded 
by  and  caused  in  large  measure  by  the  action  of  one  or  two  particular 
stocks.  For  instance,  in  the  last  pronounced  market  decline  that 
culminated  on  December  17,  1931,  New  York  Central  common  stock 
was,  in  our  opinion,  the  one  security  that  caused  sufficient  stock 
market  uncertainty  to  bring  about  the  severity  of  the  collapse  in 
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general  security  prices  that  occurred.     New  York  Central  harbored 
the  largest  short  interest  that  ever  existed  in  the  issue. 

The  published  short  account  figures  covering  the  entire  stock  list 
are  meaningless.  They  give  no  indication  of  the  tremendous  influ- 
ence that  in  and  out  day  trading  by  shorts  on  the  floor  of  the  stock 
exchange  have  had  on  stock  prices.  The  stock  market  during  times 
of  financial  stress  may  be  compared  to  a  snowball  rolling  down 
hill.  Every  little  push  that  a  shoi-t  trader  gives  this  snowball  is  far 
more  important  than  any  mere  statistical  tabulation  can  possibly 
indicate.  We  know  this  to  be  true  because  it  has  been  our  experience 
that  during  such  times  as  this  the  sale  of  only  a  few  thousand 
shares  of  any  issue  of  long  stock  by  our  customers  has  had  a  marked 
influence  on  sentiment. 

Even  those  figures  showing  actual  short  accounts  in  various  stocks 
at  various  dates  must  be  correctly  interpreted.  Of  the  1,281  securities 
listed  on  the  stock  exchange,  less  than  25  have  market  significance 
from  a  technical  standpoint.  For  instance,  American  Kadiator  & 
Standard  Sanitary  Corporation  has  10,158,127  shares  of  common 
stock  outstanding  and  yet  the  short  position  in  this  stock  as  of  No- 
vember 30,  last,  was  less  than  5,000  shares.  Including  such  issues 
as  this  in  a  short  position  tabulation  makes  it  possible  to  show  the 
total  short  interest  at  any  time  to  be  only  a  very  small  percentage 
of  the  total  shares  listed.  Yet  on  the  other  hand,  American  Kadiator 
has  a  much  better  market  than  a  great  many  issues  that  have  an  over- 
extended short  position. 

The  following  stocks  are  more  to  be  considered  as  the  ones  whose 
actions  have  technical  significance,  and  this  list,  of  only  20  out  of  a 
total  of  1,281  issues  harbored  60  per  cent  of  the  entire  November  30 
last,  short  interest  of  3,745,642  shares  as  indicated  below : 

Short  interest 
Name  Nov.  30.  1931 

American  Telephone  &  Telegraph 169,  012 

American  Can 137^  268 

Anaconda  Copper  Mining  Co 61,  830 

Bethlehem  Steel 107, 175 

Case,  J.  I.   (threshing) 73,843 

Du  Pont  de  Nemours 108,271 

Auburn    Auto 51,  301 

General  Electric 204,064 

United  States  Steel 332,  387 

Westinghonse 83, 145 

Radio   Corporation 48,'  795 

Electric  Power  &  Light 36,  605 

International  Telephone  &  Telegraph 48,850 

Woolworth   Co 55, 051 

United    (Jorporatlon 66,'  924 

North  American 108^  140 

Consolidated  Gas 61^  329 

American  &  Foreign  Power 56,447 

Allied  Chemical  &  Dye  Corporation 68,  543 

General   Motors 1 401,  304 

Total  shares 2, 280, 284 

It  is  claimed  by  many  investment  houses  that  when  they  originate 
a  new  issue,  they  must  take  a  short  position  in  order  to  effectively 
market  and  distribute  their  securities.  There  is  some  basis  of  truth 
in  this,  but  the  short  position  can  be  covered  by  a  when-issued  basis 
of  trading  which  does  not  require  the  borrowing  of  any  securities. 


It  is  also  said  that  short  selling  helps  to  prevent  various  stocks 
being  marked  up  to  fictitious  levels.  As  a  matter  of  fact,  our  ex- 
perience of  many  years  does  not  lead  us  to  this  conclusion.  Nearly 
always  we  look  for  runaway  markets  and  fictitious  prices  in  those 
very  securities  which  harbor  the  greatest  proportion  of  short  inter- 
est to  capitalization.  It  is  a  process  of  squeezing  the  short  interest 
that  almost  always  makes  stock  sell  at  forty  to  fifty  times  their 
earning  power  when  they  should  be  selling  at  one-fifth  this  price. 

Many  of  the  fictitious  bull  market  rises  in  such  issues  as  Simmons 
Co  Auburn  Automobile,  J.  I.  Case,  Westinghouse  Electric  &  Manu- 
facturing, and  so  forth,  were  undoubtedly  the  direct  result  of  squeez- 
ing shorts  at  least  in  part.  Instead  of  short  selling  having  the  effect 
of  preventing  runaway  markets,  it  is  nearly  always  the  direct  cause 

of  them.  .         ^        ^  1    1     •  1  X- 

Hedge  selling  in  itself  is  not  the  thing  that  demands  legislation. 
It  should  be  allowed  in  all  markets,  but  under  laws  and  regulations 
prohibiting  the  lending  of  securities  or  short  selling  in  all  instances, 
and  the  lending  of  money  on  securities  except  by  recognized  banking 
institutions  that  are  supervised  by  law  as  such.  Banks  could  be 
depended  upon  to  more  intelligently  handle  security  loans  without 
competition,  because  they  have  more  experience  and  ability  m  the 
lending  of  money,  and  they  do  not  stand  to  profit  through  brokerage 
commissions  on  the  active  purchase  and  sale  of  securities.  It  i» 
the  investment  banker's  duty  to  originate  securities,  the  brokers 
duty  to  execute  buying  and  selling  orders  in  them  after  they  haver 
been  originated,  the  commercial  bank's  duty  to  lend  money  on  them, 
and  the  investment  counsel's  duty  to  render  advice  to  the  institu- 
tions and  the  public  concerning  these  activities. 

Mr.  Tucker.  You  have  given  us  your  paper,  which  seems  to  be  a 
very  elaborate  paper  as  to  the  things  you  touch  upon  and  you  say 
there  is  no  such  thing  before  the  committee. 

Mr.  Celler.  May  we  have  Mr.  Martindell  back  again  so  that  we 
can  ask  some  questions  of  him?  .-    ^tt  i      j 

Mr.  Tucker.  Mr.  Perkins,  of  New  York,  will  testify  Wednesday, 
and  also  a  professor  from  the  Wharton  School  of  Finance.  We  are 
very  much  obliged  to  you,  Mr.  Martindell. 

Mr.  Sabath.  May  I  ask,  in  view  of  the  fact  that  these  two  gentle- 
men will  take  up  all  day  Wednesday,  if  you  can  hear  several  gentle- 
men whom  I  have  here  who  are  authorities  on  this  subject? 

Mr.  MiCHENER.  The  committee  in  executive  session  determined 
that  Mr.  LaGuardia,  who  has  one  of  the  bills  and  is  a  member  of  the 
subcommittee,  should  arrange  the  order  of  the  hearings  and  we  have 
heard  these  witnesses  to-day.  If  the  gentleman  has  additional  wit- 
nesses I  suggest  that  you  take  it  up  with  Mr.  LaGuardia. 

Mr.  Sabath.  That  will  be  satisfactory. 

(Thereupon,  at  11.55  o'clock  a.  m.,  the  committee  adjourned  to 
meet  again  at  10  o'clock  a.  m.  Wednesday,  February  17,  1932.) 


House  of  Representatives, 
Subcommittee  No.  3,  Committee  on  the  Judiciary, 

Wednesday^  February  17^  1932. 

The  committee  met  at  10  o'clock  a.  m.,  Hon.  Henry  St.  George 
Tucker  (chairman)  presiding. 
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Mr.  Tucker.  The  committee  will  be  in  order.  We  have  with  us 
*^'ir/^,irTf.^  gentlemen,  who  will  be  heard  in  the  following  order: 

Mr  William  K.  Perkins,  of  New  York,  first;  Mr.  Huebner,  of  the 
Wharton  School  of  Finance,  University  of  Pennsylvania,  Phila- 
delphia, second ;  and  Mr.  Albert  S.  Brown,  of  Boston,  third. 

Mr.  Terkms,  the  committee  will  be  glad  to  hear  you  now. 

STATEMENT  OF  WILLIAM  R.  PEKKINS,  ATTORNEY  AT  LAW  NEW 

YORK  CITY 

Mr.  LaGuardia.  Will  you  give  your  name  and  address  to  the  ste- 
nographer for  the  record? 

Mr.  Perkins.  William  R.  Perkins,  535  Fifth  Avenue,  New  York. 

Mr.  JLaCjuardia.  You  are  a  lawyer? 

Mr.  Perkins.  Yes,  sir. 

Mr.  Chairman  and  gentlemen  of  the  committee,  a  short  seller  has 
been  defined  by  those  who  uphold  short  selling  as  a  man  who  "  has 
become  convinced  that  a  certain  security  is  selling  at  too  high  a  price. 
Jde  teels  that  it  is  certain  to  sell  at  a  lower  price  in  the  future  and 
he  wishes  to  take  advantage  of  this  situation.^' 

Starting  with  that  definition,  we  find  that  short  selling  is  widely 
disinguished  from  all  other  selling  by  the  following  characteristids 
which  should  be  clearly  apprehended  and  definitely  borne  in  mind : 

-b  irst,  the  sole  motive  of  a  short  sale  is  the  hope  of  a  profit  from 
an  expected  decline  m  the  market  value  of  the  thing  sold.  Without 
this  hope  the  sale  would  not  occur. 

Second,  the  sole  opportunity  to  make  this  desired  profit  comes 
through  a  decline  m  the  market  value  of  the  thing  sold.  The  com- 
mitment of  the  short  seller  to  repurchase  the  thing  sold  forbids  anv 
other  source  of  profit  and  will  occasion  a  loss  if  the  market  value 
rises. 

Third  the  endeavor,  therefore,  is  to  sell  at  a  time  and  in  a  manner 
most  calculated  to  secure  the  desired  decline  in  market  value.  The 
motive  of  the  sale  makes  this  a  compelling  temptation.  Short  sell- 
ing IS  the  best  known  way  for  creating  calamity  howlers. 

Fourth,  the  endeavor  is  also,  therefore,  to  repurchase  at  a  time 
and  in  a  manner  least  likely  to  restore  the  market  value  decline  and 
undo  the  desired  profit.  The  motive  of  the  sale  makes  this  too  a 
compelling  temptation.  The  short  seller  ardently  wishes  to  com- 
press that  vaunted  cushion  into  the  very  skimpiest  proportions 

Fifth,  the  weapon  used  by  the  short  seller  is  about  the  best  the 
^^la  '  "[^^^^i^^^^^  devise  to  accomplish  his  purpose.  It  is  a  secret, 
artifacial  inflation  of  the  selling-supply  to  overbalance  the  buying- 
demand  and  bring  declining  prices  in  accordance  with  the  well- 
known  eftects  of  the  law  of  supply  and  demand. 

No  other  sale  has  such  a  motive,  requires  such  an  opportunity 
oilers  such  a  temptation,  or  creates  such  an  inflation,  whether  of  a 
crop  to  be  grown,  a  product  to  be  made,  or  a  house  to  be  erected 
In  all  other  sales  the  seller  makes  his  profits  in  the  sale,  without  any 
regard  to  repurchase,  and  wishes  his  customer  all  the  luck  in  the 
world  with  the  thing  sold.  It  remains  for  the  short  seller  alone  to 
seek  his  profit  from  a  loss  to  the  purchaser,  to  require  a  victim  whom 
he  must  put  in  a  hole  and  keep  there  until  the  desired  reward  can 
be  obtained. 


These  characteristics  throw  into  its  true  perspective  the  stock 
exchange  thesis  that  short  selling  checks  a  rising  market  and  sup- 
ports a  falling  one;  or,  as  stated  by  Mr.  Theodore  Prince,  a  ])romi- 
nent  broker,  in  a  newspaper  interview  he  is  now  circulating :  "  Short 
selling  adds  to  the  number  of  sellers  in  a  bull  market  and  adds  to 
the  number  of  buyers  in  a  bear  market " — words  which  fall  on  the 
ear  with  a  strange  inconsistency  when  we  consider  the  real  purpose 
of  a  short  sale  and  the  sole  way  in  which  that  purpose  may  be 
achieved. 

I  wrote  to  Mr.  Prince,  asking  him : 

Why,  in  discussing  short  selling,  do  you  mention  its  addition  to  sellers 
only  in  connection  with  a  bull  market  and  speak  only  of  its  addition  to  the 
number  of  buyers  when  you  refer  to  a  bear  market? 

Can  it  not,  with  equal  truth,  be  said  that  *'  short  selling  adds  to  the  num!)er 
of  sellers  in  a  bear  market  and  adds  to  the  number  of  buyers  in  a  bull  market," 
with  the  consequence  that  the  act  of  selling  short  will  expedite  "  rapidly 
declining  prices  in  a  bear  market "  foi*  the  same  reason  that  it  will,  as  you 
say,  "tend  to  check  an  over-extended  bull  market"? 

And  should  we  not  on  that  account — 

Recognize  that  short  selling  does  increase  the  decline  of  prices  on  a  falliug^ 
market  by  the  additional  selling  it  creates,  and  that  such  short  selling  is  made 
for  the  purpose  of  producing  the  decline  because  the  short  sellei's  are  actu:!teti, 
not  by  pro  bono  publico  motives  but  in  order  to  make  a  profit  for  themselves? 

Mr.  Prince  replied,  saying : 

I  have  read  your  letter  with  interest  and,  of  course,  can  not  deny  what  you 
say  about  the  temporary  effect  of  short  selling ;  but  that  is  only  part  of  ilie 
factors  which  increase  the  supply.  There  are  many  others,  such  as  earnings, 
confidence,  investment,  etc.  *  *  *  The  subject  is  broad  and,  personally,  I 
am  committed  to  the  opinion  that  short  selling  does  not  depress  prices.  Natu- 
rally there  are  thousands  of  otlier  factors  that  cause  prices  to  decline.  It  is  my 
opinion  that  short  selling  has  a  sound  economic  basis. 

That  is  what  Mr.  Prince  says. 

I  quote  this  correspondence  because  it  first  admits  the  depressing 
eflfect  of  short  selling  and  then  accentuates  the  fallacy  of  those  sup- 
porting short  selling  by  failing  to  make  the  palpable  distinction 
between  a  natural  cause  of  decline,  like  lowered  earnings  and  an  arti- 
ficial one  like  speculative  short  selling,  as  well  a*s  by  ignoring  the 
urgent  practical  consideration  that  short  selling  because  of  its  arti- 
ficiality lends  itself  easily  to  most  serious  abuse  through  the  con- 
trolling element,  jDersonal  profit. 

If  stock  exchanges  could  be  governed  by  some  all- wise  and  uncon- 
trolled being  who,  without  possibility  of  gain  or  loss  to  himself,  could 
in  total  disinterestedness  sell  when  he  thought  a  stock  too  liigh  and 
repurchase  when  he  thought  it  too  low,  we  would  measurably  ap- 
proach that  idyllic  state  when  the  thesis  would  be  a  formula  for  good 
instead  of  a  philosophic  platitude.  But  the  characteristics  of  short 
selling  unfortunately  compel  the  belief  that  it  is  not  an  altruistic  or 
philanthropic  practice  but  a  cold,  hard  business  for  money  making  in 
the  way  and  by  means  I  have  described.  And  the  amount  of  com- 
missions from  short  selling  makes  not  only  the  members,  but  even  the 
officials,  of  an  exchange  interested  in  a  continuance  of  the  practice, 
even  if  they  are  not  short  sellers  themselves.  They  are  members  of 
arms  who  profit  by  these  commissions  and  the  other  perquisites  of 
short  selling. 
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The  remarks  in  1905  of  the  now  venerable  and  always  greatly 
respected  Mr.  Justice  Holmes  are  perhaps  those  most  frequently 
quoted  in  support  of  the  thesis.  Speaking  of  commodities  he  said 
in  the  case  of  Chicago  Board  of  Trade  v,  Christie  (198  U.  S.  236, 
247-8) :  ^  ' 

Of  course,  in  a  modern  market,  contracts  are  not  confined  to  sales  for  im- 
mediate delivery.  People  will  endeavor  to  forecast  the  future,  and  to  make 
agreements  according  to  their  prophecy.  Speculation  of  this  kind  hv  com- 
petent men  is  the  self -adjustment  of  society  to  the  prohable.  Its  value  is 
well  known  as  a  means  of  avoiding  or  mitigating  catastrophes,  equalizing 
prices,  and  providing  for  periods  of  want  It  is  true  that  the  success  of  the 
strong  induces  imitation  by  the  weak,  and  that  incompetent  persons  bring 
themselves  to  ruin  by  undertaking  to  speculate  in  their  turn.  But  legislatures 
and  courts  generally  have  recognized  that  the  natural  evolutions  of  a  complex 
society  are  to  be  touched  only  with  a  very  cautious  hand,  and  that  such  course 
attempts  at  a  remedy  for  the  waste  incident  to  every  social  function  as  a 
simple  prohibition  and  laws  to  stop  its  being  are  harmful  and  vain. 

Subsequently,  however,  Congress  investigated  the  selling  of  com- 
modities on  boards  of  trade  and  uncovered  such  a  situation  that 
it  passed  in  1922  the  grain  futures  act,  in  which  it  declared : 

That  the  transactions  and  prices  of  grain  on  such  boards  of  trade  are  sus- 
ceptible to  speculation,  manipulation,  and  control,  and  sudden  or  unreasonable 
fluctuations,  in  the  prices  thereof  frequently  occur  as  a  result  of  such  specu- 
lation, manipuhJtion,  or  control,  which  are  detrimental  to  the  producer  or  the 
<?onsunier  and  the  persons  liandling  grain  and  products  and  bv-products  thereof 
in  interstate  commerce,  and  that  such  fluctuations  in  prices  are  an  obstruction 
to  and  a  burden  upon  interstate  commerce  in  grain  and  the  products  and  by- 
products thereof  and  render  regulation  imperative  for  the  protection  of  such 
commerce  and  the  national  public  interest  therein. 

Still  later,  this  act  was  attacked  in  the  courts  as  unconstitutional. 
Among  the  proofs  offered  were  "opinions  of  many  professors  of 
political  economy  in  the  colleges  of  the  country  to  the  effect  that 
trading  in  futures  in  the  long  run  did  not  depress  prices,  but  stabil- 
ized them."  After  full  inquiry  and  argument,  the  act  was  broadly 
sustained  by  the  Supreme  Court  of  the  United  States,  with  the  con- 
currence of  Mr.  Justice  Holmes,  in  an  opinion  by  Chief  Justice 
Taft  in  which  he  said  (Board  of  Trade  v.  Olson,  262  IT.  S.  1,  37-40)  : 

It  is  clear  from  the  citations  in  the  statement  of  the  case,  of  evidence  before 
committees  of  investigation  as  to  manipulations  of  the  futures  market  an<l 
their  effect,  that  we  would  be  unwarranted  in  rejecting  the  finding  of  Congress 
as  unreasonable,  and  that,  in  our  inquiry  as  to  the  validitv  of  this  legislation 
we  must  accept  the  view  that  such  manipulation  does  work  to  the  detriment 
of  producers,  consumers,  shippers,  and  legitimate  dealers  in  interstate  commerce 
In  grain,  and  that  it  is  a  real  abuse. 

*  *  *  Manipulations  of  grain  futures  for  speculative  profit,  though  not 
carried  to  the  extent  of  a  corner  or  complete  monopoly,  exert  a  vicious  influence 
and  produce  abnormal  and  disturbing  temporary  fluctuations  of  prices  that  are 
not  responsive  to  actual  supply  and  demand,  and  discourage  not  only  this 
Justifiable  hedging,  but  disturb  the  normal  flow  of  actual  consignments  A 
futures  market  lends  itself  to  such  manipulation  much  more  readilv  than  a 
cash  market. 

Such  an  investigation,  which  undoubtedly  should  be  made,  will 
disclose  the  very  same  situation  in  the  security  market  and  give  the 
very  same  answer  to  the  similar  statements  about  the  short  selling 
of  securities  made  by  the  Highes  Commission  and  certain  economists, 
such  as  Professor  Boyle  of  Cornell— and  for  the  very  same  reason. 
Wherever  he  appears,  the  short  seller  is  an  opportunist,  dominated 
by  the  greed  for  gain.  Even  into  1932,  the  bear  tactics  have  con- 
tinued.    The  New  York  Stock  Exchange  figures  showed  an  increase 


in  the  overnight  short  interest  in  January,  1932,  of  758,193  shares, 
nearly  all  during  the  latter  half  of  the  month,  which  again  carried 
market  values  down,  despite  its  self-imposed  restrictions  on  short 

selling.  ,      .  i.   1    X      X- 

Under  the  impulse  of  measures  to  stop  the  forces  of  destruction, 

such  as  the  Reconstruction  Corporation,  broader  banking  laws  and  an 
antihoarding  campaign,  we  are  now  seeing  a  retreat  of  the  bears  and 
a  consequent  spasmodic  upturn  in  values.  But  whether  it  will 
amount  to  anything  more  than  occurred  last  summer  when  the  mora- 
torium was  announced  i^  altogether  problematical,  unless  there  be 
legislative  regulation  of  short  selling. 

The  short  seller's  motives  makes  him  pick  for  his  sale  the  time  he 
thinks  most  propitious  for  a  market  value  decline.  If  the  stock 
exchanges  wish  the  public  to  believe  that  more  short  selling  occurred 
during  the  bull  market  which  culminated  in  the  fall  of  1929,  when 
short  selling  might  have  checked  a  rising  market,  than  during  the 
subsequent  bear  market,  when  the  prospect  of  market  value  decline 
made  rosy  the  promise  of  large  profits  from  short  selling,  let  them 
produce  the  figures.  I  make  this  challenge,  feeling  sure  it  will  prove 
a  comparison  most  odious  in  their  eyes — ^the  occasion  for  as  niuch 
explanation  as  the  suspension  of  short  selling  (when  Great  Britain 
abandoned  the  gold  standard)  in  order  to  coerce  the  bears  and  prevent 
their  taking  advantage  of  that  grave  situation. 

For  this  reason  also  the  short  seller  directs  his  efforts  at  those 
stocks  which  he  thinks  most  likely  to  bring  about  the  market  decline 
he  desires.  Just  here  is  where  general  statements  fail  to  inform  prop- 
erly, such  as  that  the  total  short  interest  is  only  a  small  percentage  of 
the  total  shares  listed  or  sold  or  that  the  average  short  account  is 
small.  On  the  stock  markets,  as  elsewhere,  leadership  controls. 
Short  selling  is  largely  done  by  bear  leaders  and  market  values 
respond  to  the  rise  and  fall  of  key  stocks  known  as  market  leaders. 

I  have  prepared  a  Schedule  A,  which  I  will  submit  for  the  record, 
which  shows  that  20  leading  stocks  carried  the  bulk  of  the  overnight 
short  interest  in  1931,  namely,  51  per  cent  on  May  25,  54  per  cent  on 
July  3,  59  per  cent  on  September  11,  59  per  cent,  on  October  5,  and 
61  per  cent  on  November  30. 

Mr.  CelXtER.  Will  you  just  name  some  of  those  stocks? 

Mr.  Perkins.  I  have  a  schedule  of  them  here. 

Mr.  Celler.  Well,  I  want  to  ask  you  a  question  about  them. 

Mr.  Perkins.  May  I  show  that  later?  I  have  a  schedule  here 
showing  that. 

Mr.  Celler.  Does  it  show  all  the  names? 

Mr.  Perkins.  It  shows  all  the  names  and  the  figures. 

I  have  prepared  a  further  schedule,  Schedule  B,  which  I  will  also 
submit  for  the  record,  which  shows  that  in  1931  a  group  of  50  well- 
known  stocks  carried  69  per  cent  of  the  overnight  short  interest  on 
May  25,  70  per  cent  on  July  3,  75  per  cent  on  September  11,  76  per 
cent  on  October  5,  and  80  per  cent  on  November  30.  As  the  stock 
issues  with  a  short  interest  numbered  616  on  May  25,  597  on  July  3, 
517  on  September  11,  450  on  October  5,  and  556  on  November  30,  ithis 
means  that  as  an  average  on  those  dates  less  than  4  per  cent  of  these 
stock  issues  carried  from  51  per  cent  to  61  per  cent  of  the  overnight 
short  interest  and  less  than  10  per  cent  of  these  stock  issues  carried 
from  69  to  80  per  cent  of  the  overnight  short  interest. 
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Mr.  Celler.  What  is  meant  by  the  "  overnight  short  interest  "  ? 

Mr.  Celler.  That  is,  the  "  daily  in  and  out  » 

Mr.  Perkins  (interposing).  By  a  purchase  and  sale 

Mr.  Celler  (continuing).  By  a  purchase  and  sale  the  same  day? 
Mr.  Perkins.  A  purchase  and  sale  the  same  day.  ^ 

Mr.  Celler.  That  is  not  included  in  your  fio-ures« 
Mr.  Perkins.  That  is  not  included  in  my  figlires  ' 

in  tLrSl^es'^?'''^  ^""^  '^^  "^'"^^^  ^^^^^'^  ^^"  *^^'^  "  ^^  ^^^  ^"^l^d^d 

figm^e's.^'^''''''''*  "  ^'"'""  ^^^'""'^  ^^''  ^^^  "  ^'  ^^^  "^^^^^^^  i^  *hose 
If  we  could  get  the  names  and  amounts  of  the  12,254  short-sellin<r 
accounts  which  Mr.  Whitney,  the  president  of  the  New  York  Stock 
Jl^xchange,  tells  us  averaged  less  than  300  short  shares  apiece  I  have 
no  doubt  we  should  find  a  similar  situation  regardinTtTem  cer! 
tainly,  this  account  information  would  be  most  illuminating.      ' 

l^ikewise  for  this  motive  we  have  the  bear  raiding  methods  used 
by  short  sellers  to  cause  and  keep  a  decline  in  market  values  so  thtt 

t^LT  1^^  ^^T  P""^*-     ^^'^  ^"^1"^^  ^^^ti^«  in  the  ac\ua    short 
selling  on  the  exchange  floor  and  propaganda  for  the  public  in  order 

tic^lJ^^^^^  ^y  '  b^^^k  ^f  morale  and 

prices,  in  which  the  short  seller  may  cover  profitably 

Bear  raiding  tactics  on  the  exchange  floor  were  denied  by  Mr 

Whitney  in  his  Hartford  address.     But  the  exchange  admitte^d  the 

existence  of  one  form  of  bear  raiding  when  it  prShibited  lOO-lot 

iTthf^r^l'^^^^  ^  '''''''''^^  '^^^  -J-     K  is  silttwever 

that  this  prohibition  is  being  circumvented  by  sales  through  odd-lot 

houses  and  the  expedient  of  keeping  sufficient  shares  on  hand  to 

we7b;rhrd3sSrsair^  ^^--^ ''''-  ^^  ^^  ^^^-^^^^^^^^^  ^^^- 

nntlf  Py^Pfg^n^^^."^  1931  was  prodigious.  It  took  almost  every 
conceivable  form,  dire  predictions,  vague  forebodings  and  mysterZ 
ous  rumors,  with  which  all  are  only  too  familiar.  n"o  stock  escaped 
recurrent  prognostications  of  impaired  earnings  and  reduceTor 
omitted  dividends  which  spread  a  miasma  of  glSom  that  was  para- 
l:^zmg  For  you  can  make  even  a  well  man  sick  by  constantly  tePinff 
him  that  he  looks  badly.  Consider  a  copyrighted  article^ headed 
"Tobacco  tax  threat  looms,"  which  app^fred  in  the  New  York 
afternoon  papers  on  December  IG.  It  calalogued  the  woes  of  the 
tobacco  trade  quoted  a  prominent  brokerage  firm  as  prophesying, 
for  reasons  stated,  that  the  tobacco  companies  would  be  much  lefs 
profitable  in  the  future  than  they  had  been  in  the  past,  stated  that 
in  recent  months  renewed  general  liquidation"  of  these  securities 

™  ""'rf  ^^T  .  ^^  ^i^l  ^""''^''^  P^^^"  ^''-'^^  ^^''y  had  touched  in 
years.  The  effect  on  tobacco  shares  was,  of  course,  tremendous. 
Ameiucan  lobacco  B  fell  6  points  on  the  next  day  to  its  year's  low 

iLik'  r^'i^''  ^^  ^^""''^  f "i"^  statistics  came  out  it  was  found 
that  this  article  had  appeared  when  the  short  selling  burden  carried 
by  tobacco  stocks  was  about  at  its  peak. 

There  have  also  been  ugly  and  persistent  intimations  of  specialists 
making  known  to  short  sellers  for  their  guidance  the  confidential 


buy  and  sell  orders  on  the  specialists'  books ;  of  short  sellers  obtaining 
from   brokers   and  bankers   knowledge   of   the   shares   carried   on 

margin •  ,•  ^     u 

m^.   Celler  (interposing).    Did  you  say  that  specialists  have 

made  those  rumors  ? 

Mr.  Perkins.  I  say  they  have  done  this , 

Mr.  Celler  (interposing).  Did  you  say  rumors  that  specialists 

had  indulged  in  rumors ?  ,.       ,      .  .    , 

Mr.  Perkins.  No  ;  I  say  rumors  of  specialists  having  made  known 
the  contents  of  their  boolis ;  and  intimations  of  short  sellers  obtaining 
from  brokers  and  bankers  knowledge  of  the  shares  carried  on  margin 
or  in  collateral  which  created  vulnerable  situations ;  of  high  officials 
having  sold  short  the  stock  of  their  corporations  on  their  confidential 
advance  information  as  to  their  affairs  so  that  an  exposure  would 
be  most  disconcerting  and  disillusioning. 

A  case  in  point  seems  to  be  Radio-Keith-Orpheum  class  A  shares. 
On  October  2,  1931,  the  price  was  $8  and  the  short  interest  5,200 
shares.  By  November  5,  1931,  the  short  interest  had  increased  to 
148,852  shares  with  a  $6  price.  Thereafter  a  financing  plan  was 
announced,  later  a  receiver  was  asked,  and  on  December  21  the  price 
was  75  cents.  Manifestly,  the  short  sellers  had  information  denied 
not  only  to  the  public  who  might  buy,  but  even  to  the  stockholders 
themselves,  until  the  collapse. 

Lest  some  may  think  I  am  giving  rein  to  my  fancy,  I  quote  at 
length  from  a  lucid  article  in  the  Financial  World  for  January  6, 
1932,  entitled  "  The  Truth  About  Short  Selling,"  by  an  ex-member 
of  the  New  York  Stock  Exchange  who  speaks  from  his  own  knowl- 
edge and  experience,  as  to  what  happened  in  former  panics. 

Mr.  Celler.  T\liat  is  his  name  ? 

Mr.  Perkins.  I  do  not  know.  It  does  not  give  his  name.  I  sup- 
pose the  editor  can  give  you  his  name.     This  man  says : 

One  of  my  early  experiences  was  in  the  1906  boom  just  before  the  1907  panic. 
Great  Northern  preferred  had  been  rising;  until  the  price  had  reached  figures 
quite  as  absurd  as  anything  in  the  recent  boom.  At  250  I  began  selling  it  short 
in  a  small  wav,  each  time  covering  at  a  loss.  Fortunately  I  had  a  friend  who 
was  an  old  and  successful  trader  (one  of  the  few  I  have  known  to  make  large 
sums  on  the  short  side  and  keep  them).  He  called  me  aside  one  day  and  said: 
"  Look  here,  young  fellow,  quit  trying  to  pick  the  top  of  this  market  or  you'll 
go  broke.  Wait  until  the  market  is  definitely  over  the  top  and  20  points  down 
on  the  other  side;  then  sell  them,  and  you'll  have  everybody  else  selling  with 
you."  That  is  the  secret  of  successful  short  trading.  I  might  add  that  Great 
Northern  preferred  sold  at  348  before  starting  dow^n. 

The  "  astute  traders  "  of  the  economists  don't  fight  the  market  trend  and  act 
as  a  brake  at  the  top.  They  wait  until  it  is  well  over  the  top,  then  they  get 
behind  and  push  it  down  as  far  and  as  fast  as  they  can. 

Short  selling  without  liquidation  would,  of  course,  get  nowhere.  After  every 
period  of  excessive  speculative  activity,  there  is  bound  to  be  liquidation  until 
that  excess  is  corrected.  But  undoubtedly  the  driving  of  a  bold  and  determined 
bear  clique  carries  liquidation  beyond  nonnal  and  causes  unnecessary  distress 
and  loss  to  many.  Much  liquidation  would  never  be  brought  out  except  for 
^V|£»c£i  lion  r  ol't'floks 

Purchases  by  shorts  have  little  more  than  a  temporary  effect,  as  their  buying 
is  not  new  buying.  They  simply  turn  over  the  stock  purchased  to  the  man  from 
whom  they  have  borrowed  it,  increasing  his  liabilities  accordingly. 

If  a  bear  wishes  to  sell,  say,  20,000  shares  of  short  stock,  he  goes  in  and  sells 
10,000  shares  as  carefully  as  a  long  would.  Then  he  waits  until  he  finds  a 
moment  when  buying  orders  in  that  stock  are  few,  perhaps  some  day  just 
before  the  close,  when  he  will  send  in  several  brokers  each  with  orders  to  sell 
"  at  the  market "  and  fairly  hurl  his  second  10,000  shares  at  the  market.  This 
causes  a  sharp  break  and  brings  in  frightened  selling  and  perhaps  the  closing 
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UnJLfuT  i^i^T^^  f^T""  «^^^"^'ts-  "  his  selling  brings  in  the  expected 
1  v?M u  i'  '  ^  7".l  probably  cover  all  or  part  of  the  last  10,000  shares  and 
avNait  an  opportunity  to  repeat  the  operation.  Thus  lie  is  constantly  marking 
down  his  main  line  of  stock  and  making  excellent  trading  profits  If Te  is  f 
large  operator,  he  will  employ  some  carefully  selected  propagandist  to  circulate 
all  sorts  of  rumors,  true  and  false.  Even  without  a  propagandist  if  he  can 
drive  a  stock  down  spectacularly.  Wall  Street  itself  w  11  manufacture  rumors 

un  ?rom  lu\T  f  '^t  "^"'^  "*  '™^  ^'''^^'  speculati<,n  that  these  rumorsZp 
up  fiom  all  sorts  of  unknown  sources  in  both  bull  and  bear  markets  and  mislead 
a  great  many  innocent  people.  misieaa 

of^ml!''ln^w^"u''  ^'^T  ""^  "»^'»e^»'o^^«  of  short  sellers,  when  the  war  boom 
on  Unitersfatl  4p^?  .^^  *'^^"^  cleverest  operators  became  very  bearish 
on  united  States  Steel,  l^or  weeks  he  sat  in  his  broker's  oflice  doing  nothing 
Then  one  day  he  gave  an  order  to  sell  5,000  shares  of  Steel  at  till  market' 
Before  his  reports  were  in,  he  gave  an  order  to  buy  5.000  shares  at  the  market* 
This  was  repeated  nine  times.  Each  time  the  market  failed  to  i^iN^eNAr  inder 
his  selling,  and  he  immediately  covered.     The  tenth  time  the  markef  action 

TJX:  io.  1  ^'^/^  T'^'  """^  ""^  ^^^  congressional  investigation  it  developed 
that  he  was  short  a  huge  amount.    He  made  a  killimr,  but  he  didn't  fi-ht  the 

^f^fnlMr^'i'^'  '''''*  "^'.^  *"^  ^^"'"^  ^"'^  repurchasing  help  to  cushion  the  market. 
It  furnished  a  very  important  part  of  the  motive  power  for  the  decline 

va^iT3?T  "^^'^  ^"'''^?  ^''^  '''^^'  ^""^""^^  h^^«^^'  ^"^ton  Street  knows  that' "  bear 
laiding  has  always  been  an  accompaniment  of  every  jieriod  of  liquidation 
During  one  bear  market,  when  the  writer  was  a  member  if  the  stock  Exchange' 
a  group  of  powerful  floor  traders  went  about  the  room  day  after  day  looking 
for  stocks  in  which  there  was  weak  support.  Whenever  thev  found  one  thev 
would  promptly  fill  up  the  specialist's  book  and  then  trade  furiously'  back 
and  forth  between  themselves,  always  on  a  downward  trend,  and  often  suc- 
ceeded m  knocking  $2  to  $5  off  the  price  in  a  short  time,  making  a  nice  profit 

Z\'^l^'l  ""'''^'"^^  '^^^  ^^  ^^"^  "^  ^''^  thousand  shares.  Thus  on  trading  in 
which  there  was  a  change  of  ownership  of  a  few  thousand  shares,  they  estab- 

o^^^l  i       ^""'"^t  ''^  V  ^''^'''^  ^^^"^  «^  sexeral  hundred  thousand  shares,  and 
n^ri^/fH-'^''^.  ^?''^t''''P,  .''"'^  '"''^^"'  account  in  which  there  happened  to  be 
any  ot  this  stock.     In  this  way,  prices  were  hammered  down  day  after  dav 
and  more  and  more  forced  liquidation  brought  out. 

There  is  another  phase  of  bear  raiding,  as  to  the  moral  turpitude  of  which 
there  can  be  no  question.  In  at  least  one  instance  in  this  bear  market  the 
bear  raiders  knew  of  a  big  loan,  secured  by  a  large  block  of  stock  of  one  of 
our  premier  corporations,  which  would  be  called  if  they  could  drive  the  price 
of  that  stock  to  a  certain  figure.  This  they  immediately  did.  causing  cruel 
loss  to  the  man  who  had  made  the  loan.  How  did  thev  get  this  information 
through  some  underling  in  the  back  or  did  it  come  from  an  officer  or  director'* 
A  stockholder  and  prominent  director  of  one  of  our  largest  banks  is  commonly 
reputed  to  have  been  intimately  associated  with  the  big  bear  crowd. 

This  brings  me  to  the  artificial  inflation  of  selling-supply  caused 
by  short  selling,  whicli  I  have  said  is  about  tlie  most  effective  weapon 
to  produce  market  value  decline  that  the  wit  of  man  could  well 
devise. 

When  a  corporation  wishes  to  increase  its  outstanding  shares  there 
must  be  careful  compliance  with  both  the  corporate  and  blue  sky 
laws  which  have  been  enacted  to  safeguard  stockholders  and  th'e 
public.  There  must  be  proper  authorization  by  charter  and  reso- 
lutions ;  these  must  adequately  protect  both  the  corporation  and  its 
shareholders,  and  due  publicity  must  be  given  by  filing  and  notifi- 
cation. All  these  things  are  required  to  be  done  openly,  advisedly 
fairly,  because  of  the  well-known  effect  such  an  increase  has  on  the 
value  of  existing  shares  and  the  rights  of  existing  shareholders 

Not  so,  however,  with  the  short-selling  method  of  increase.     The 
short  seller  sells  what  he  does  not  own  and  makes  delivery  from  the 

floating  supply  "  of  shares  created  by  the  exchanges  for  that  pur- 
pose through  the  requirement  that  members  may  lend  to  short  sell- 
ers all  shares  carried  on  margin  for  customers.     The  transaction 


makes  the  purchaser  the  owner  of  shares  in  the  corporation,  but  does 
not  make  the  customer  whose  shares  are  lent  cease  to  be  such  an 
owner  So  short  selling  increases  the  sold  shares  of  a  corporation 
to  the  extent  of  the  short  interest.  And  as  the  purchaser  may 
carry  his  shares  on  margin  so  that  upon  his  purchase  they  go  back 
into  the  floating  supply,  this  floating  supply  becomes  a  reservoir  or 
revolving  fund  of  shares  for  the  short  selling  of  many  more  shares 
than  may  be  in  the  floating  supply  at  any  one  time. 

You  will  thus  perceive  that  short  selling  is  a  secret  increase  of  the 
sold  shares  of  a  corporation,  without  any  limit  but  the  willingness 
Ox  the  short  seller  to  sell  short  and  his  abiity  to  borrow  shares  for 
that  purpose.  And  you  thus  realize  what  a  mighty  engine  for  de- 
struction of  market  values  short  selling  is  through  its  artificial 
magnification  of  selling  supply  to  overbalance  buying  demand. 

For  example,  the  J.  I.  Case  Co.  has  195,000  shares  outstanding ;  yet 
the  sales  of  this  stock  aggregated  13,777,300  shares  in  1931,  and  on 
August  28  the  short  interest  was  139,600  shares,  which  means  that 
on  that  date  the  selling  supplv  had  in  this  way  been  inflated  to  334,- 
600  shares.  The  sales  of  these  shares  for  the  one  day,  February  8, 
1932,  totaled  71,600  and  the  stock  fell  to  a  new  low  of  $27i/s-  This 
is  an  extreme  case,  of  course,  but  one  which  makes  plain  what  I  mean 
and  the  potent  power  for  value  destruction  in  short  selling,  which  has 
thus  become  the  modern  substitute  for  the  famed  printing  press  of 

bvgone  days.  . 

''Mr.  Whitney,  the  president  of  the  New  York  Stock  Exchange,  said 

in  his  Syracuse  address: 

Let  me  repeat  that  the  fundamental  economic  law  of  supply  and  demand  will 
ultimately  cure  any  unsound  tendencies.  The  sound  relation  between  si>ecula- 
tion  for  'declining  prices  and  speculation  for  advancing  prices  will  only  come 
about  if  the  law  of  supply  and  demand  is  permitted  to  work  freely  and  nat- 
urally. If  we  attempt  to  interfere  and  to  impose  artificial  restrictions  upon 
either  the  purchase  or  seller  of  securities  we  are  bound  to  create  an  abnormal 
and  unnatural  market  which  will  ultimately  bring  about  worse  evils  than 
those  we  seek  to  cure. 

That  is  what  Mr.  Whitney  says. 

I  agree  with  that  statement  whole-heartedly.  I  want  no  artihc- 
ality.  I  believe  unsound  tendencies  will  be  established  "  if  tlie  law 
of  supplv  and  demand  is  permitted  to  w^Ork  freely  and  naturally." 
It  is  just  for  that  reason  that  I  wish  a  curb  placed  on  the  artificial 
inflation  of  selling  supply  by  short  selling  which  so  upsets  the  free 
and  natural  working  of  the  law  of  supply  and  demand.  Those  who 
defend  short  selling  themselves  make  this  very  distinction  when  they 
sav  that  liquidation,  not  short  selling,  has  caused  the  decline.  What 
is  that  but  an  attempted  differentiation  between  real  selling  and  the 
artificial  short  selling  which  has  created  just  the  "abnormal  and 
unnatural  market "'  Mr.  Whitney  advises  us  to  avoid? 

Surely,  when  our  corporate  and  blue  sky  laws  so  hedge  about  an 
increase  of  sold  shares  by  the  corporation  and  its  officials  it  is  not 
asking  too  much  that  some  tantamount  safeguard  be  thrown  around 
an  increase  in  sold  shares  by  short  selling.  Overproduction  in  se- 
curities has  the  same  effect,  in  the  same  way  and  for  the  same  reasons, 
as  overproduction  in  other  things.  Declining  prices  are  the  j^enalty. 
That  penaltv  has  been  paid  supremely  by  our  securities.  And  the 
pity  of  it  is  that,  whereas  overproduction  by  field  and  factory  is  to 
give  employment  and  supply  useful  articles,  in  the  stock  market  it  is 
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a  wliolly  artificial  inflation  for  the  express  purpose  of  destroying 

By  this  I  do  not  claim— no  one  claims,  so  far  as  I  know— that  real 
liquidation,  forced,  scared,  or  voluntary,  has  not  constituted  the  bulk 
of  the  selling.     What  I  do  claim  is 

Mr.  Celler  (interposing).  Will  you  repeat  that  last  statement? 
1  did  not  hear  that. 

Mr.  Perkins.  Bj^  this  I  do  not  claim— no  one  claims,  so  far  as  I 
know— that  real  liquidation,  forced,  scared,  or  voluntary,  has  not 
constituted  the  bulk  of  the  selling.  What  I  do  claim  is  that  short 
selling  has  been  a  major  producing  cause  of  this  liquidation.  The 
very  purpose  of  short  selling  is  to  start  such  an  avalanche  of  liqui- 
dation that  the  repurchase  may  be  made  when  it  occurs  without 
restoration  of  market  value ;  and  short  selling  accomplishes  this  by 
skillfully  and  relentlessly  forcing  down  market  values  until  margins 
are  exhausted  in  banks  and  with  brokers  and  forced  selling  abounds, 
which  brings  lower  prices  that  dry  up  values  and  cause  more  sell- 
i^gT't'^e  real  breaks  we  have  witnessed. 

The  statistics  amply  confirm  such  domination  of  the  1931  market 
by  short  selling.  During  March,  April,  and  May,  1931,  there  was 
progressive  aggregate  decrease  of  $14,520,780,805  in  the  stocks  listed 
on  the  New  York  Stock  Exchange  alone,  while  the  short  interest  in 
them  was  reaching  a  peak  of  5,589,700  shares  on  May  25 ;  in  June, 
1931,  these  market  values  increased  $4,883,161,905,  while  the  short 
interest  decreased  1,955,439  shares;  the  short  interest  then  increased 

iZ tiJy^^^n^^^^^^  T  ^"g^^^  '^^  ^hile  these  market  values  decreased 
Jt>^,JJ4,407,135;  the  short  interest  further  increased  to  4,480,400  shares 
on  September  11,  when  the  market  collapsed,  so  that  there  occurred 
a  decrease  in  these  market  values  of  $12,259,988,669  in  September, 
notwithstanding  the  short  interest  decreased  to  3,036,928  shares  on 
September  30. 

Taking  the  figures  given  in  New  York  Stock  Exchange  Bulletin, 
volume  III,  No.  1,  and  illustrated  by  a  graph  on  page  19  of  that 
number,  we  find,  for  the  year  1931,  that  on  May  25  the  total  short 
interest  was  5,589,700  shares  and  the  daily  stock  price  index  stood 
at  106.4;  on  July  3  the  total  short  interest  had  declined  to  3,634  261 
shares  and  the  daily  stock  price  index  had  risen  to  121.2 ;  by  August 
7  the  total  short  interest  had  risen  to  4,374,200  shares  and  the  dailv 
stock  price  index  had  fallen  to  108.1;  by  September  11  the  total 
short  interest  had  still  further  increased  to  4,480,400  shares  and  the 
dailv  stock  price  index  had  fallen  further  to  100.8.     Under  this  the 

Y^^no}J}\^!^  t^^""^^'  ^^  *^'^*  although  the  short  interest  had  declined 
to  2,612,414  shares  on  October  5  the  dailv  stock  price  index  had  de- 
clined to  70  on  that  date. 

Following  this  came  a  period  during  which  short  selling  seems  to 
have  abated  somewhat,  so  that  on  November  9  the  daily  stock  price 
index  stood  at  91.5  while  the  short  interest  was  2,897,874  shares  Bv 
December  10,  however,  the  short  interest  had  again  risen  until  it 
stood  at  3,767,236  shares  and  the  daily  stock  price  index  had  declined 
until  It  sood  at  68.1.  This  again  broke  the  market,  so  that  although 
the  short  interest  had  declined  to  2,842,072  shares  on  December  31 
the  flaily  stock  price  index  stood  at  64.5  on  that  date. 

You  will  get  even  more  clearly  the  great  burden  of  short  selling 
when  I  tell  you  that  during  the  part  of  1931  covered  by  the  exchange 


statistics  the  average  daily  overnight  short  interest  alone  much  ex- 
ceeded the  average  daily  sales,  and  in  January,  1932,  this  average 
daily  overnight  short  interest  was  double  the  average  daily  sales. 
What  could  withstand  such  inflated  selling  pressure  ? 

Coming  to  particular  stocks,  we  take  first  General  Motors,  because 
Mr.  Whitney,  in  his  Syracuse  address,  cited  this  as  one  which  spe- 
cifically confirmed  his  contention  that  if  "short  selling  smashes 
prices  then  certainly  one  would  expect  the  stocks  with  the  largest 
short  interest  to  show  the  widest  fluctuations  and  the  greatest  de- 
clines."   For,  said  he : 

The  greatest  short  interest  in  any  single  stock  at  any  time  was  400,000 
shares  in  General  Motors,  which  has  43,500,000  shares  outstanding,  making 
the  short  interest  actually  less  than  1  per  cent  thereof,  and  the  market  action 
of  General  Motors  has  been  consistently  steady.  Great  quantities  of  the  stock 
have  been  bought  and  sold  and  yet  it  has  normally  moved  by  small  degrees 
cither   upward  or  downward. 

Quite  different,  however,  was  Mr.  Whitney's  statement,  in  his 
Hartford  address,  in  describing  what  occurred  on  September  21, 
1932,  when  short  selling  was  forbidden  and  the  short  interest  in 
General  Motors  was  considerably  less  than  406,000  shares.  I  find 
that  he  then  said: 

Within  two  hours  after  short  selling  was  forbidden,  the  'governing  com- 
mittee found  there  was  a  real  danger  of  technical  corners  and  of  crazy  and 
dangerous  price  advances.  At  one  time  there  were  accumulated  orders  to 
buy  approximately  8,000  shares  of  General  Motors  stock  at  the  market 

Mr.  Celler  (interposing).  Was  this  the  time  that  they  prohibited 
short  selling  on  the  New  York  Stock  Exchange? 
Mr.  Perkins.  Yes,  sir. 
Mr.  Cellar.  On  September  21,  1931? 
Mr.  Perkins.  Yes,  sir. 
Now,  I  am  still  quoting  from  Mr.  Whitney ;  he  said : 

At  one  time  there  were  accumulated  orders  to  buy  approximately  8,000 
shares  of  General  Motors  stock  at  the  market.  No  stock  was  offered  for  sale 
within  many  points  of  30^,  which  was  the  last  preceding  sale  and  the  highest 
price  that  the  stock  reached  at  any  time  during  this  period.  Something  had 
to  be  done  immediately  or  otherwise  the  buyers  would  have  bid  frantically 
for  the  stock  and  a  rapid  and  entirely  unwarranted  advance  would  have 
taken  place. 

Surely,  such  frantic  gyrations  in  a  stock  with  such  a  small  per- 
centage of  short  interest  and  which  Mr.  W^hitney  has  selected  as  a 
model  of  deportment  makes  undeniable  the  tremendous  influence 
on  market  values  of  the  short  selling  that  has  occurred. 

Mr.  Whitney,  in  his  Syracuse  address,  admits  that  on  October 
28th,  1931,  24  per  cent  of  the  sales  in  United  States  Steel  were  short 
sales,  IT  per  cent  of  the  sales  in  General  Electric  were  short  sales^ 
10  per  cent  of  the  sales  in  Consolidated  Gas  were  short  sales,  and 
71^  per  cent  of  the  sales  in  North  American  were  short  sales.  And 
this  was  far  from  the  heaviest  short  burden  borne  by  those  stocks, 
for  I  find  their  record  in  1931  to  be  as  follows : 

United  States  Steel  on  October  28  carried  a  short  burden  of 
251,400  shares,  whereas  on  May  25  it  had  a  short  burden  of  346.900 
shares  and  its  price  had  dropped  to  $94%  from  its  height  of  $152% 
on  February  20;  the  stock  rose  to  $105%  on  July  3  ^^'llen  the  short 
burden  dropped  to  278,534  shares  but  fell  to  $80%  on  September  11 
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when  the  shoi-t  burden  rose  to  396,900  shares,  and  still  further  de- 
creased to  $6214  on  October  5  notwithstanding  the  short  burden 
fell  to  286,800  shares. 

General  Electric  on  October  27  carried  a  short  burden  of  79,800 
shares  whereas  on  May  25  it  had  a  short  burden  of  242,800  shares 
and  its  price  had  dropped  to  $38  from  its  high  of  $541^  on  February 
26 ;  the  stock  rose  to  $45  on  July  3  when  the  short  interest  dropped 
to  127,480  shares  but  fell  to  $353^  on  September  11  when  the  short 
burden  rose  to  144,600  shares,  and  still  further  decreased  to  $24% 
on  October  5  notwithstanding  the  short  burden  fell  to  67,400  shares. 
Consolidated  Gas  on  October  28  carried  a  short  burden  of  37,225 
shares  whereas  on  May  25  it  had  a  short  burden  of  42,600  shares 
and  Its  price  had  dropped  to  $86%  from  its  high  of  $109%  on 
March  19 ;  the  stock  rose  to  $100  on  July  3  when  the  short  burden 
dropped  to  27,442  shares  but  fell  to  $86%  on  September  11  when 
the  short  burden  rose  to  38,400  shares,  and  still  further  decreased 
to   $61   on   October  5  notwithstanding  the   short   burden   fell   to. 
34,800  shares. 

North  American  on  October  28  carried  a  short  burden  of  44,900 
shares  whereas  on  May  25  it  had  a  short  burden  of  55,000  shares 
and  its  price  had  dropped  to  $64%  from  its  high  of  $9014  on  Febru- 
ary 26;  the  stock  rose  to  $72^4  on  July  3  when  the  short  burden 
dropped  to  26,073  shares  but  fell  to  $60%  on  September  11  when 
the  short  burden  rose  to  42,500  shares,  and  still  further  decreased 
to  $26  on  October  5  when  the  short  burden  fell  to  42.100  shares. 

Consider  also  the  experience  during  1931  of  the  following  other 
high-grade  stocks : 

American  Telephone  &  Telegraph  sold  at  $201-%  on  February  26, 
but  was  down  to  $162%  on  May  25  when  it  had  accumulated  a  short 
burden  of  96,800  shares,  rose  to  $1843^  on  July  3  when  the  short 
interest  fell  to  49,500  shares,  fell  to  $1453/4  on  September  18  when 
the  short  interest  rose  to  112,300  shares,  and  decreased  to  $1211/8  on 
October  5  although  the  short  interest  had  dropped  to  84,000  shares 
on  that  date. 

American  Can  sold  at  $12934  on  March  26  but  was  down  to  $943/8 
on  May  25  when  it  had  accumulated  a  short  burden  of  153,300 
shares,  rose  to  $114%  on  July  3  when  the  short  interest  fell  to 
87,685  shares,  fell  to  $88%  on  September  11  when  the  short  interest 
rose  to  170,400  shares,  and  decreased  to  $71%  on  October  5  although 
the  short  interest  had  fallen  to  101,200  shares  on  that  date. 

American  Tobacco  B  sold  at  $132  on  April  14  but  was  down  to 
$109%  on  May  25  when  it  had  accumulated  a  short  burden  on  20,- 
300  shares,  rose  to  $1253^  on  July  3  when  the  short  interest  fell  to 
15,936  shares,  fell  to  $1073/8  on  September  11  when  the  short  interest 
rose  to  19,900  shares,  and  decreased  to  $78i/2  on  October  2  although 
the  short  interest  fell  to  7,800  shares  on  that  date;  it  then  rose  to 
$94%  on  October  21  when  the  short  interest  fell  to  6,700  shares, 
but  here  the  prospect  of  increased  tobacco  taxes  made  this  stock  a 
target  for  short  sellers,  on  which  account  the  short  interest  rose  to 
39,888  shares  on  November  30  and  the  price  fell  to  $781^  on  that 
date  and  went  to  $64  on  December  17. 

Drug  sold  at  $783/4  on  March  20  but  was  down  to  $68%  on  May 
25  when  it  had  accumulated  a  short  burden  of  15,500  shares,  rose 
to  $73  on  July  3  when  the  short  interest  fell  to  7,743  shares,  fell 


to  $67%  on  September  18  when  the  short  interest  rose  to  24,500 
shares,  and  decreased  to  $42%  on  October  6  though  the  short  in- 
terest fell  to  3,900  shares  on  that  date. 

Allied  Chemical  sold  at  $1823^4  on  February  24  but  was  down  to 
$1061/4  on  May  25  when  the  short  interest  became  36,200  shares,  rose 
to  $133  on  July  3  when  the  short  interest  fell  to  19,417  shares,  fell 
to  $101^^  on  September  11  when  the  short  interest  rose  to  36,600 
shares,  and  further  declined  to  $68  on  October  5  notwithstanding 
the  short  interest  decreased  to  14,500  shares  on  that  date. 

The  food  stocks  have  a  like  record.  National  Biscuit  sold  at  $83% 
on  February  24  but  fell  to  $64  on  May  25  when  a  short  burden  of 
29,600  shares  had  been  accumulated;  though  the  short  interest  fell 
to  18,527  shares  on  July  3  the  high  of  the  stock  for  that  day  was 
$63^^;  the  price  went  down  to  $50%  on  September  11  when  the 
short  burden  rose  to  26,600,  and  still  further  decreased  to  $38  on 
October  5  notwithstanding  the  short  burden  fell  to  10,800  shares. 

Borden  sold  at  $761/2  on  March  20  but  fell  to  $611/2  on  May  25 
when  it  had  accumulated  a  short  burden  of  17,300  shares;  though 
the  short  interest  fell  to  12,422  shares  on  July  3,  its  high  for  that  day 
was  $61;  it  fell  to  $53%  on  September  11  when  the  short  burden  rose 
to  20,900  shares,  and  still  further  decreased  to  $37  on  October  5  not- 
withstanding the  short  burden  fell  to  13,300  shares. 

Corn  Products  sold  at  $86%  on  February  17  but  fell  to  $581,4  on 
May  25  when  it  had  accumulated  a  short  burden  of  21,800  shares ;  the 
price  rose  to  $75  on  July  3  when  the  short  burden  decreased  to  13,230 
shares  but  fell  to  $58%  on  September  11  when  the  short  burden  in- 
creased to  19,000  shares,  and  still  further  decreased  to  $37i/s  on 
October  5  notwithstanding  the  short  burden  fell  to  61,100  shares. 

Take  some  of  the  more  speculative  amusement  stocks : 

Fox  Films  sold  at  $383/8  on  February  17  but  fell  to  $123/4  on  May 
25  when  it  had  accumulated  a  short  burden  of  83,300  shares ;  the  price 
rose  to  $21%  on  July  3  when  the  short  burden  fell  to  44,705  shares 
but  fell  to  $9%  on  September  18  when  the  short  burden  rose  to  78,400 
shares,  and  decreased  further  to  $5  on  October  5  notwithstanding  the 
short  burden  fell  to  35,200  shares;  it  was  $5%  on  November  30  not- 
withstanding  the  short  burden  had  dwindled  to  6,804  shares. 

Paramount  sold  at  $5014  on  February  24  but  had  fallen  to  $23i/4 
on  May  25  when  it  had  accumulated  a  short  burden  of  35,300  shares; 
the  price  rose  to  $28%  on  July  3  when  the  short  burden  fell  to  7,740 
shares  but  fell  to  $21^^  on  October  11  when  the  short  burden  rose  to 
$15,600  shares,  and  still  further  decreased  to  $101^  on  October  5 
notwithstanding  the  short  burden  fell  to  10,800  shares  on  that  date ; 
on  November  30  the  short  interest  was  10,501  shares  and  the  price 

$11%. 
Warner  Bros,  sold  at  $203/8  on  February  17  but  had  fallen  to  $51/3 

on  May  25  when  it  had  accumulated  a  short  burden  of  139,700  shares ; 

the  price  rose  to  $8%  on  July  3  when  the  short  burden  fell  to  31,773 

shares  and  to  $10  on  September  11  when  the  short  burden  further  fell 

to  17,700  shares  but  went  down  to  $514  on  October  5  and  $3%  on 

November  30  notwithstanding  the  short  burden  dwindled  to  6,900 

shares  and  8,071  shares  on  those  dates  respectively. 

I  submit  these  statistics  to  you 
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Mr.  Celler  (interposing).  Just  a  minute.  Have  you  got  any 
statistics  showing  the  amount  of  short  selling  and  the  price  of  stocks 
down  to  date? 

Mr.  Perkins.  No,  sir. 

Mr.  Celler.  During  this  year,  1932,  so  far,  for  example? 

Mr.  Perkins.  No,  sir. 

Mr.  Celler.  Or  the  last  six  months  of  1931  ? 

Mr.  Perkins.  I  have  only  what  the  Stock  Exchange  Bulletin  put 
out,  that  I  mentioned,  coupled  with  the  daily  price  reports. 

I  submit  these  statistics  to  you  as  a  complete  substantiation  from 
actual  experience  that  short  selling,  by  its  unnecessary  increase  of 
selling  supply,  does  cause  market  breaks,  beyond  the  ability  of  short 
covering  to  repair.  Too  deadly  is  the  parallel  between  the  move- 
ment of  stock  prices  and  short  interest,  too  evident  the  failure  of  the 
market  to  rally  between  September  11  and  October  5,  when  short 
covering  reached  large  proportions  in  the  liquidation  that  had  been 
occasioned. 

A  striking  and  conclusive  illustration  is  given  by  a  contrast  be- 
tween what  occurred  on  September  21  and  what,  according  to  Mr. 
Whitney  in  his  Hartford  address,  caused  the  committee  to  suspend 
short  selling  on  that  day.  Mr.  Whitney  says  this  action  was  taken 
because  when  England  abandoned  the  gold  standard — and  I  quote 
from  Mr.  Whitney: 

It  was  certain  that  no  buying  power  great  enough  to  meet  the 
emergency  was  to  be  found  in  the  short  interest  created  by  those 
who  had  previously  sold  short  and  who  were  committed  under  their 
contracts  to  repurchase.  This  short  interest  of  4,241,000  shares  on 
September  18  was  at  least  mobilized  and  effective. 

Yet  of  the  4,448,235  shares  purchased  that  day,  only  280,000 
shares  constituted  short  covering  according  to  the  official  stock- 
exchange  bulletin  figures.  Even  under  the  extraordinary  compul- 
sion of  short-sale  suspension  what  the  governing  committee  deemed 
the  mobilized,  effective,  and  only  sufficient  buying  power  was  merely 
6  per  cent  of  the  actual  buying  power  that  day.  Following  the 
second  short-interest  peak  on  September  11  liquidation  occurred  in 
which  the  short  burden  in  five  days  (18th  to  23d)  fell  1,649,272 
shares,  while  purchases  aggregated  14,783,328  shares ;  but  prices  fell 
each  day  except  for  a  temporary  rally  on  the  23d.  On  renewed  short 
selhng  on  the  24th  this  gain  was  more  than  lost.  And  the  daily 
stock  price  index  declined  30  points  in  the  less-than-30-day  period 
from  September  11  to  October  5,  although  the  net  decline  in  the 
overnight  short  interest  was  1,867,985  shares.  In  this  supreme  test 
the  cushion  theory  failed— bear  profits  triumphed. 

Those  statistics  wholly  forbid  the  thought  that  the  1931  debacle 
in  stock  values  would  have  been  either  as  precipitate  or  as  profound 
but  for  the  tremendous  artificial  burden  which  short  selling  placed 
upon  the  market  for  the  express  destruction  of  values  to  get  a  profit 
from  the  decline.  And  the  figures  I  have  used  do  not  tell  the  whole 
depressing  and  distressing  story  of  short  selling.  They  omit  the 
influence  of  the  large  daily  "  in-and-out  "  short  selling,  which  Mr. 
Whitney  tells  us  averaged  about  4.75  per  cent  of  the  daily  sales,  and 
they  also  omit  the  "selling  against  the  box,"  which  is  simply  short 
selling  with  the  risk  minimized  by  ability  to  make  delivery,  should 


the  market  rise,  from  owned  shares  kept  by  the  seller  in  his  safety 
deposit  box  or  elsewhere. 

Sometimes  I  think  that  we  are  not  fully  awake  to  the  situation, 
not  simply  because  of  a  lack  of  understanding  of  the  practical 
nature  and  working  of  short  selling,  but  also  because  we  fail  to 
recognize  fully  two  other  factors,  namely,  the  extent  to  which  the 
business  of  the  country  is  conducted  by  corporations  whose  shares 
are  dealt  in  on  the  exchanges  and  the  degree  to  which  the  public  has 
become  "  stock-minded  "  since  the  World  War,  due  in  large  measure 
to  their  initial  investments  in  Liberty  bonds.  It  is  bad  enough  for 
the  enormous  catastrophe  to  have  wrecked  values  and  banished 
credit,  but  infinitely  worse  is  the  fact  that  it  has  annihilated  our 
initiative  and  confidence.  If  any  of  you  doubt  what  I  say,  let  him 
ask  himself  why  our  postal  and  other  savings  banks  have  larger 
deposits  than  ever,  why  our  President  is  organizing  a  veritable  cam- 
paign to  bring  into  use  again  hoarded  money  estimated  to  amount 
to  over  $1,300,000,000. 

The  editor  of  The  Financial  World  very  correctly  described  the 
situation  when  he  said : 

All  that  may  be  said  about  the  technical  phases  of  short  selling  can  not  gloss 
over  its  baneful  influence  when  it  is  concentrated  on  the  vulnerable  spots  in 
the  market's  armor  during  a  grave  financial  crisis  when  it  is  everyone's  duty 
to  stand  by.  By  pounding  at  those  strategic  points  of  weakness,  gaping  holes 
are  opened  to  permit  liquidation  to  surge  through  until  the  entire  foundation 
upon  which  investment  faith  rests  is  undermined. 

For  the  public  the  market  has  become  the  clear  mirror  in  which  it  tries  to 
see  the  country's  financial  and  industrial  condition.  More  so  with  us  than 
with  any  other  country,  for  we  have  become  a  stock-minded  people  owning 
the  bulk  of  the  1,300,000,000  shares  listed  on  the  New  York  Stock  Exchange 
alone,  and  through  such  ownership  we  are  the  largest  partners  in  the  Nation's 
business. 

What,  then,  can  be  a  more  logical  outcome  than  to  see  a  cloud  of  apprehen- 
sion sweeping  over  the  minds  of  the  people  as  they  witness  securities  cracking 
day  after  day,  cracking  here  and  cracking  there,  under  the  impact  of  bear 
raiding,  or  to  use  its  kid-glove  name,  short  selling?  Such  operations  must 
pursue  these  tactics,  otherwise  they  can  not  turn  out  profitably.  Bears  are 
not  philanthropists,  they  are  human,  and  will  turn  apathy  and  weakness  to 
their  advantage  to  gain  their  goal. 

These  maneuvers  have  spread  out  the  vicious  circle  in  widening  dimensions; 
first,  by  frightening  investors  into  selling  their  securities,  and  then  breaking 
down  their  confidence  in  our  stability.  Has  not'  the  public  the  right  to  ask 
why  nothing  was  done  to  curb  practices  designed  to  depress  values  when  a 
critical  emergency  demanded  a  ban  on  such  operations  until  conditions  returned 
to  normal? 

England,  which  has  had  much  greater  experience  with  stock  markets,  did 
not  hesitate  to  take  such  action.  Germany  has  found  it  expedient  to  apply 
such  a  brake.  Even  Japan  took  steps  when  confronted  with  a  similar  emer- 
gency. But  we  prate  about  a  free  market,  and  allow  predatory  si)eculators 
to  make  capital  of  the  country's  financial  distress,  while  banks  are  compelled 
to  close  all  over  the  country  because  their  assets  have  shrunken  beneath  the 
point  of  their  solvency  and  conservative  investors  are  ruined. 

Mr.  LaGuardia.  That  is  from  a  financial  paper,  a  verj'  con- 
servative paper,  is  it  not  ? 

"Mr.  Perkins.  It  is  from  the  Financial  World.  Louis  Gun- 
ther  is  the  editor,  and  he  is  the  author  of  that  statement.  That  is 
a  quotation  that  I  have  just  finished  reading. 
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Mr.  Ceixer.  Will  you  explain  something  about  the  experience  of 
(jennany,  in  addition  to  what  you  have  read  from  that  financial 
paper  ? 

Mr.  Perkins.  All  right ;  I  will  do  so  later. 

What  can  be  done  about  the  matter?  For  undoubtedly  any 
remedj  must  come  from  the  outside,  not  from  within.  The  exchanges 
have  firmly  and  frankly  taken  their  stand  for  unlimited  short  selling. 
We  see  how  ineffective  are  the  measures  they  adopt  from  time  to 
time.  And  we  know  the  profit  inducement  to  the  members  of 
exchanges  by  reason  of  the  market  activitv  which  short  selling 
creates.  "^  ^ 

Undoubtedly,  the  States  in  which  the  various  exchanges  are  located 
may  pass  laws  regulating  or  prohibiting  short  selling,  as  well  as 
regulating  or  prohibiting  purchases  and  sales  of  securities  on  mar- 
gin. The  Supreme  Court  of  the  United  States  has  rendered  deci- 
sions sustaining  the  constitutionality  of  such  laws. 

Mr.  Tucker.  That  is,  State  laws  ? 

Mr.  Perkins.  Yes,  sir;  those  are  State  laws. 

Mr.  Tucker.  Will  you  refer  to  those  decisions  ? 

Mr.  Perkins  Booth  v.  Illinois,  184  U.  S.  425 ;  Otis  &  Gassmann 
V,  Parker,  187  U.  S.  606. 

How  far  may  Congress  go?  There  is  the  power  of  Federal  taxa- 
tion. Beyond  that  it  is  my  opinion  Congress  can  do  what  the  States 
niay,  so  long  as  it  carefully  confines  its  enactment  to  the  protection 
of  securities  issued  by  the  national  banks  and  by  the  corporations 
engaged  in  the  commerce  committed  to  the  regulation  of  Congress. 
For  the  protection  of  such  instrumentalities  and  commerce  the 
power  of  Congress  is  as  supreme  within  the  Federal  sphere  as  is 
the  power  of  a  State  within  a  State  sphere.  This  was  long  ago 
expressed  by  Chief  Justice  Marshall  in  the  celebrated  case  of  Gib- 
bons V.  Ogden  (9  Wheat.  1,  196-7),  where  he  said: 

This  power  Uke  all  others  vested  in  Congress,  is  complete  in  itself,  may  be 
exercised  to  its  utmost  extent,  and  acknowledges  no  limitations,  other  than 
are  prescril)€d  in  the  Constitution.  These  are  expressed  in  plain  terms,  and  do 
not  affect  the  questions  which  arise  in  this  case,  or  wliich  have  been  discussed 
at  the  bar.  If,  as  has  always  been  understood,  the  sovereignty  of  Congress 
though  limited  to  specific  objects,  is  plenaiy  as  to  those  objects,  the  power  ovei* 
commerce  with  foreign  nations,  and  among  the  several  States,  is  vested  in 
Congress  as  absolutely  as  it  would  be  in  a  single  government  having  in  its 
constitution  the  same  restrictions  on  the  exercise  of  the  power  as  are  found 
in  the  Constitution  of  the  United  States. 

I  have  already  mentioned  Board  of  Trade  v.  Olsen  (262  U.  S   1) 
m  which  the  Supreme  Court  of  the  United  States  held  constitu- 
tional the  grain  futures  act  in  its  regulations  of  transactions  which 
wholly  occurred  on  a  board  of  trade  within  a  single  State,  because 
of  the  effect  on  interstate  commerce  in  grain. 

Mr.  Tucker.  What  is  the  citation  of  that  decision  ? 

Mr.  Perkins.  262  U.  S.  1. 

In  reaching  this  conclusion  the  court  cited  with  approval  Stafford 
V.  Wallace  (258  U.  S.  495),  where  it  had  sustained  an  act  of  Con- 
gress enacted  to  prevent  abuses  by  the  commission  men  and  dealers 
at  stockyards,  and  said  of  that  decision 

Mr.  Tucker  (interposing).  I  do  not  recall  whether  that  case  was 
prior  or  subsequent  to  the  decision  in  the  child-labor  case? 


Mr.  Perkins.  Neither  do  I.  You  are  speaking  of  the  Drexel  Fur- 
niture Co.  case? 

Mr.  Tucker.  Yes. 

Mr.  Perkins.  I  do  not  remember,  either.  I  know,  however,  that 
the  case  of  Board  of  Trade  v.  Olsen  was  subsequent  to  all  of  those 
cases;  and  in  that  case  the  court  said,  speaking  of  the  case  of  Staf- 
ford V.  Wallace,  and  the  decision  in  that  case : 

It  was  held  that  this  could  be  done  even  though  the  sales  and  purchases 
bv  commission  men  and  by  dealers  were,  in  and  of  themselves,  intrastate  com- 
merce, the  parties  to  sales  and  purchases  and  the  cattle  all  being  at  rhe  time 
within  the  city  of  Chicago. 

It  also  cited  with  approval  its  decision  in  United  States  v.  Ferger 
(250  U.  S.  199),  where  it  held  constitutional  a  statute  of  Congress 
punishing  the  forging  of  bills  of  lading  to  be  used  in  interstate  com- 
merce, although  the  fabricated  bill  of  lading  had  not  been  so  used, 
because  it  said : 

Whatever  amounts  to  more  or  less  constant  practice,  and  threatens  to  ob- 
struct or  unduly  to  burden  the  freedom  of  interstate  commerce,  is  within  the 
regulatory  power  of  Congress  under  the  commerce  clause,  and  it  is  primarily 
for  Congress  to  consider  and  decide  the  fact  of  the  danger  and  meet  it. 
This  court  will  certainly  not  substitute  its  judgment  for  that  of  Congress  m 
such  a  matter  unless  the  relation  of  the  subject  to  interstate  commerce,  and 
its  effect  upon  it,  are  clearly  nonexistent. 

It  also  cited  with  approval  its  decision  in  United  States  v.  Patten 
(226  U.  S.  525),  where  it  sustained  an  indictment  under  the  Federal 
antitrust  law  charging  a  conspiracy  to  run  a  corner  by  making  pur- 
chases of  quantities  of  cotton  for  future  delivery,  although  all  the 
transactions  had  occurred  on  the  New  York  Exchange. 

Any  other  conclusion  would  leave  at  the  mercy  of  any  State  or 
Territory  the  protection,  in  respects  the  depression  has  shown  most 
important,  of  the  banking  and  commerce  which  the  Constitution 
has  committed  to  the  power  of  Congress.  There  is  no  use  to  say 
that  the  Federal  Government  can  have  national  banks  or  that  com- 
merce between  the  States  and  with  foreign  nations  may  be  regulated 
by  Congress  if  the  instrumentalities  which  carry  on  those  businesses 
may  be  prostrated  through  manipulation  of  their  securities.  Such 
was  not  the  conception  of  Chief  Justice  Marshall. 

Now,  I  have  collaborated  somewhat  with  Mr.  LaGuardia  in  con- 
nection with  the  bill  which  he  introduced;  and  in  my  opinion,  if 
you  would  like  to  have  an  expression  from  me  on  that,  I  think  that 
bill  takes  care  of  the  situation  in  a  way. 

Mr.  LaGuardia.  You  are  referring  to  H.  R.  4? 

Mr.  Perkins.  Yes ;  I  am  referring  to  H.  R.  4.  It  starts  out  by 
Congress  enacting  and  declaring  the  situation  as  Congress  sees  it, 
just  as  was  done  in  the  grain  futures  act. 

Mr.  LaGuardia.  You  are  referring  to  section  3  of  H.  R.  4? 

Mr.  Perkins.  I  am  referring  to  section  3. 

Mr.  LaGuardia.  That  is  patterned  after  the  grain  futures  act  ? 

Mr.  Perkins.  That  is  patterned  after  the  grain  futures  act.  Then 
come  along  sections  which  are  designed  to  secure  publicity  with 
respect  to  short  selling.  It  requires  that  there  be  a  writing  which 
specifies  the  names  of  the  seller  and  buyer,  in  the  case  of  a  short 
sale,  with  their  addresses,  the  names  of  the  brokers  or  agents,  and 
the  kind  of  stock  purchased  and  the  price.     It  also  requires,  when 
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Stock  IS  borrowed  for  a  short  sale,  that  the  lender  and  borrower  be 
named,  in  a  form  prescribed  by  the  Federal  Trade  Commission; 
and  summaries  are  required  to  be  made  of  those;  and  each  dayl 
after  business  is  over,  that  summary  must  be  posted  at  the  place 
of  business  of  the  exchange  and  printed  in  a  paper  circulated  where 
the  exchange  is  located.  And  the  Federal  Trade  Commission  is  given 
authority  to  prepare  those  forms  and  enforce  their  observance 

And  if  so  be  that  the  Federal  Trade  Commission  finds  that  any 
one  stock  is  being  sold  short  inordinately,  it  is  given  the  power  to 
forbid  further  short  selling  in  that  stock.  If  it  finds  that  short 
selhng  should  be  totally  forbidden,  it  could  do  that;  but  always  with 
the  right  to  the  exchange,  or  those  affected,  to  take  the  case  to  the 
courts,  just  like  any  other  proceeding  in  which  the  Federal  Trade 
Commission  acts. 

I  should  like  to  submit  at  this  point,  Mr.  Chairman,  for  the  record 
A  two  tables  to  which  I  have  referred,  which  I  have  called  Schedule 
A  and  Schedule  B,  respectively. 

(The  tables  referred  to  are  as  follows:) 

Schedule  A.—Showing  overnight  short  interest  in  20  stocks  (in  1931) 


Number  of  stocks  with  short  interest. 
Total  overnight  short  interest 


Allied  Chemical 

American  Can "  '" 

American  Telegraph  and  Telephone. I 

American  &  Foreign  Power 

Anaconda  Copper 

Bethlehem  Steel 

Case,  J.  I ...'.'..." 

Consolidated  Qas 

Du  Pont '.'.'.'.'.'.'.' 

General  Electric '.'.'.'.'." 

General  Motors I. 

International  Telephone  &  Telegraph 

N.  Y.  Central 

North  American 

Pennsylvania 1^ 

Radio ". 

Union  Carbide 

United  Corporation. " 

United  States  Steel .". 

Westinghouse.- "" 


May  25 


616 


b,  589,  700 


Total. 
Percent 


36,200 

153,300 

96,800 

62,800 

175,600 

195,900 

84,900 

42,600 

116,600 

242,800 

406,000 

67,200 

53,000 

55,000 

83,200 

198,200 

125,700 

108,000 

346, 900 

172,  700 


Julys 


597 


3, 634,  261 


2, 823, 400 
-51 


19,  417 

87, 685 

49,600 

117,497 

159,  660 

123, 161 

71,415 

27,442 

70,469 

127,480 

245,  346 

84,156 

38,706 

26,073 

29,662 

110,631 

76, 318 

53, 634 

278, 534 

160, 452 


Sept.  11 


617 


4,480,400 


1, 956,  238 
-54 


36.600 

170,400 

111,300 

141,600 

113,600 

154,000 

106,200 

38,400 

98,200 

144, 600 

404,000 

121,  700 

66,200 

42,500 

68,700 

126,900 

92,100 

40,000 

396,  900 

178,  200 


Oct.  6 


450 


Nov.  30 


556 


2, 612,  414 


2, 652, 100 
+59 


14,500 
101.200 
84,000 
69,500 
92,000 
99,900 
49,  500 
34,800 
76,800 
67,400 

202,700 
29,500 
65,200 
42,100 
36,700 
60,200 
24,300 
12,900 

286,800 
99,900 


3,  745, 642 


1,  539, 900 
-59 


68,643 

137,268 

169, 012 

56, 447 

61,830 

107, 175 

73,843 

61,329 

108,271 

204,064 

401,304 

48, 815 

73,226 

108,14a 

31,618 

48, 795 

36,630 

66,924 

332,387 

83,145 


2,  278,  766 
-61 


Schedule  B.Shounng  overnight  short  interest  in  50  stocks  in  1931 


Numberof  stocks  with  short  interest. 
Total  overnight  short  interest. . 


Totals  from  Schedule  A. 

Adams  Express... 

Air  Reduction.. '..'.'. 

American  Tobacco  B 

Atchison  R.  R "" 

Auburn  Auto 

Borden * 

Canadian  Pacific 11 

Chesapeake  &  Ohio 

Chrysler 


May  25  July  3 


616 


5, 689,  700 


Sept.  11 


697 


3, 634, 261 


2,823,400 
6,200 
35,700 
20,300 
15,600 
13,000 
17,300 
32,800 
8,100 
71,700 


1, 956,  238 
14,  705 
22,361 
15,936 
21,024 

6,790 
12,422 
38,764 

6,503 
47, 172 


517 


4, 480, 400 


Oct.  6 


460 


2, 612, 414 


Nov.  30 


566 


2, 652, 100 
18,900 
19,900 
19,900 
22,000 
19,100 
20,900 
34,600 
10,100 
45,000 


1, 539, 900 
13,900 
13,200 
11,500 
17,700 
13,900 
13,300 
6,900 
10,100 
16,500 


3, 745, 642 


2, 278, 766 
17,346 
12, 378 
39,888 
23, 614 
51,301 
30,988 
9,262 
12,073 
12,240 
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ScHEDUE  B. — tihowinn  overnight  interest  in  50  stocks  in  1931 — (Continued 


Light- 


Coca  Cola 

Continental  Can. 
Corn  Products.— 
Eastman  Kodak. 
Electric  Power  & 
General  Foods. 

International  Nickel 

Johns  Manville 

Kruger  &  Toll... ..„ 

National  Biscuit 

Paramount. 

Public  Service 

Reynolds  Tobacco _.. 

Sears  Roebuck 

Sinclair  Oil —      _ 

Standard  Oil  of  New  Jersey. 

Trans-America 

Union  Pacific 

Warner  Bros,. 

Western  Union 

Woolworth 


May  25 


Julys 


Total. 
Per  cent 


7,900 
44,200 
21,800 
37,100 
22,800 
39,500 
62,400 
44,900 
13,400 
29,600 
35, 300 
16,500 
21,500 
37,300 
40.000 
37,  GOO 
59,700 
22,300 
139,  700 
21,000 
41,600 


3, 840,  200 
-69 


2,965 
10,200 
13,230 
25,255 
24, 772 
15, 675 
27, 167 
37, 693 
12,796 
18,527 

7,740 

5,  910 
16,240 
18,  256 
47,  259 
27,301 
27, 113 

8,475 
31,  773 
14,400 
24,794 


2,  569, 466 
+70 


Sept.  11 


4,900 
21,000 
19,000 
40,700 
21,900 
19,100 
23,600 
30,700 
39,500 
26,600 
15,600 
15,300 
11,300 
24,200 
62,800 
20,200 
27,400 
16,500 
17,700 
16,700 
17,200 


Oct.  6 


18,600 

8,900 

6,100 

35,700 

11,900 

7,000 

5,300 

11,300 

15,000 

10,800 

10,800 

19,100 

5,400 

11,700 

36,700 

26,600 

22,600 

13,000 

6,900 

15,200 

42,000 


Nov.  30 


26,860 
14, 612 
14,238 
46,211 
36,606 
12, 891 
20,690 
22,360 
20,742 
17,956 
10,501 
32,686 
16,120 
23,624 
41,603 
24,322 
22,364 
28,384 
8,071 
20,408 
55,051 


3, 364,  200 
-75 


1,996,400 

+76 


3,003,051 
+80 


Mr.  Tucker.  Are  you  through,  Mr.  Perkins  ? 

Mr.  Perkins.  Yes,  sir. 

Mr.  Tucker.  The  other  members  of  the  committee  may  want  to 
ask  you  questions;  but  before  they  do,  I  want  to  ask  one  question, 
to  see  if  I  have  correctly  understood  you.  But  first  let  me  say  that 
we  are  very  much  indebted  to  you— I  know  the  members  of  the 
committee  feel  that  way — for  your  very  interesting  statement. 

Mr.  Perkins.  ThaTnk  you  very  much,  Mr.  Chairman.  It  was  just 
that  I  am  interested  in  the  subject;  that  is  all. 

Mr.  Tucker.  You  say  that  Chief  Justice  Taft's  decision  in  the 
Grain  Futures  case  invoked  the  commerce  clause  of  the  Constitu- 
tion as  justification  for  that  act? 

Mr.  Perkins.  Yes,  sir. 

Mr.  Tucker.  And  you  think  that  these  proceedings  and  practices 
which  you  have  detailed  constitute  a  very  bad  condition  of  things 
that  ought  to  be  remedied  ? 

Mr.  Perkins.  I  certainly  do. 

Mr.  Tucker.  And  you  think  that  the  principles  of  the  Grain  Fu- 
tures case  would  apply  to  the  conditions  in  this  short  selling  of 
securities  ? 

Mr.  Perkins.  I  do ;  yes. 

Mr.  Tucker.  You  think,  in  other  words,  that  it  can  be  justified 
under  the  commerce  clause  of  the  Constitution  ? 

Mr.  Perkins.  Yes,  sir. 

Mr.  Tucker.  Now,  I  wanted  to  call  your  attention — although  I 
suppose  you  are  familiar  with  it— to  Chief  Justice  Taft's  decision 
in  the  Child  Labor  case. 

Mr.  Perkins.  I  remember  it  very  well. 

Mr.  Tucker.  You  remember  that  in  that  case — or,  rather,  the  first 
case,  as  there  were  two  of  them — they  invoked  first  the  commerce 
clause ;  and  then  in  the  other  case  they  invoked  the  taxing  power  ? 

Mr.  Perkins.  Yes ;  I  remember  both  cases. 

Mr.  Tucker.  And  I  was  glad  to  note  that  a  few  of  us  who  had 
doubts  about  the  constitutionality  of  it  were  sustained  by  the  court. 
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Mr.  Perkins.  Yes. 

Mr.  Tucker.  In  that  case,  the  act  prescribed  in  effect,  that  any 
bolt  of  cotton  that  was  put  into  interstate  commerce,  coming  from 
a  mill  in  which  a  child  under  14  years  of  age  had  worked  for  an  hour 
during  the  year,  was  denied  the  right  of  interstate  commerce,  and 
that  it  could  not  be  shipped  in  interstate  commerce  ? 

Mr.  Perkins.  That  is  true ;  yes,  sir. 

Mr.  Tucker.  And  Chief  Justice  Taft,  with  that  wonderful  com- 
mon sense  that  he  had,  said,  in  effect,  that,  of  course,  this  commerce 
clause  of  the  Constitution  was,  as  Chief  Justice  Marshall  had  de- 
scribed it,  practically  unlimited.  But  he  said,  "  Here  is  a  thing  that 
all  the  country  knows,  that  every  man,  woman,  and  child  in  the 
country  knows,  that  when  it  was  put  into  this  bill  ostensibly  to  regu- 
late commerce,  the  object  of  the  bill  was  not  to  regulate  commerce, 
but  the  regulation  of  the  police  power  which  belonged  to  the  States.'' 
And  he,  in  effect,  said  what  another  very  distinguished  commentator 
once  said,  that  such  a  use  of  that  clause  was  a  fraud  on  the  Consti- 
tution, because  it  was  using  it  for  a  fraudulent  ])urpose;  and  on 
that  ground  he  denied  the  constitutionality  under  the  commerce 
clause. 

And  I  was  just  Avondering  whether  there  was  any  application 
of  that  decision  to  this  condition.  Is  that  not  a  police  power  of 
the  State  of  New  York?  As  has  been  said  here,  the  State  of  New 
York  has  passed  its  laws  regulating  this,  or  has  attempted  to  do 
so,  and  the  Supreme  Court  has  recognized  those  laws  as  proper. 

In  other  words,  I  would  like  verv  much  to  your  views  on  that 
phase  of  the  subject.  I  may  say  in  advance  that  I  have  great  admira- 
tion for  the  opinion  of  Mr.  Chief  Justice  Taft  in  that  case. 

Mr.  Perkins.  Well,  he  distinguishes  that  in  the  Olsen  case.  I 
know  that  the  Olsen  case,  which  is  in  262  U.  S. 

Mr.  Tucker.  Yes;  I  remember. 

Mr.  Perkins.  I  know  that  that  came  after  both  the  decision  in 
the  Child  Labor  case  on  the  commerce  clause 

Mr.  Tucker.  Yes;  I  thank  you  for  that.  I  remember  now  how 
it  was. 

Mr.  Perkins  (continuing).  And  also  after  the  Drexel  Furniture 
Co.  case,  which  was  the  Child  Labor  case  on  the  taxing  power.  It 
so  happened  tliat  I  participated,  not  openly,  but  behind  the  scenes 
in  those  cases. 

Mr.  Tucker.  In  the  Child  Labor  case  ? 

Mr.  Perkins.  Yes,  sir.    I  know  the  counsel  who  fought  the  case. 

Mr.  Tucker.  Mr.  Rogers? 

Mr.  Perkins.  It  so  happened  that  I  am  familiar  with  that.  Of 
course,  you  get  a  line  from  those,  although  those  distinctions  are 
hard  to  make.  But  you  can  not  let  the  corporations  which  carry 
on  the  great  commerce  of  this  country  be  prostrated  by  manipulation 
of  their  securities,  simply  because  that  manipulation  may  be  carried 
on  in  one  State,  simply  because  that  one  State  stays  its  hands  and 
will  not  act. 

For  instance,  if  I  may  go  a  little  further,  when  the  Sherman  anti- 
trust law  was  passed,  the  Sugar  Co.  case,  back  in  196  U.  S. — which 
is  better  known  as  the  E.  C.  Knight  case — held  as  the  American 
Sugar  Refining  Co.,  when  it  bought  the  stock  of  a  competitor,  where- 
by it  got  control  of  97  per  cent  of  the  sugar  business  in  this  country ^ 


and  bought  it  for  that  express  purpose,  had  not  violated  the  Sher- 
man antitrust  law,  because  that  was  an  intrastate  transaction,  whose 
effect  interstate  was  only  incidental. 

But  when  a  court  came  down  to  the  Standard  Oil  Co.  case  and  the 
American  Tobacco  case,  it  overruled  the  Knight  case,  and  held  that 
the  purchase  of  stock  alone,  which  Avas  only  an  intrastate  trans- 
action, could  violate  the  Sherman  antitrust  act,  if  its  effect  on  inter- 
state commerce  was  sufficient. 

Mr.  Tucker.  My  familiarity  with  those  questions,  Mr.  Perkins, 
leads  me  to  ask  you  this  question:  You  must  have  been  educated 
in  the  law  at  Washington  and  Lee  University,  in  Virginia? 

Mr.  Perkins.  I  was;  yes,  sir.     [Laughter.] 

Mr.  LaGuardia.  And  you  had  the  benefit,  then,  of  studying  at 
the  feet  of  the  distinguished  scholar  and  constitutional  authority, 
Mr.  Tucker,  the  father  of  our  distinguished  chairman  ? 

Mr.  Perkins.  I  had  the  benefit  of  studying  at  the  feet  of  the 
father  of  our  chairman,  and  also  of  Mr.  John  W.  Davis. 

Mr.  Celler.  Mr.  Perkins,  in  the  Olsen  case,  is  not  the  distinguish- 
ing feature  as  given  in  the  opinion  of  Chief  Justice  Ttaft  to  be 
found  in  the  following  language — that  is  the  language  distinguish- 
ing it  from  the  child  labor  cases,  to  which  our  distinguished 
chairman  has  made  reference: 

The  stockyards  are  but  a  tliroat  through  which  the  current  flows,  and  the 
transactions  which  occur  therein  are  only  incident  to  this  current  from  the 
east  to  the  west,  and  from  ( ne  State  to  another.  Such  ti-ansactions  can  not 
be  separated  from  the  m<)vement  to  which  they  contribute  and  iie<*essarily 
take  on  its  character.  *  *  ^=  The  sales  are  not  in  this  aspect  merely  local 
transactions.  They  create  a  local  change  of  title,  it  is  true,  but  they  do  not 
stop  the  flow ;  they  merely  change  tlie  private  interests  in  the  subject  of  the 
current,  not  interfering  with,  but  on  the  contrary  being  indispens.  ble  to  its 
continuity. 

The  origin  of  the  livestock  is  in  the  West,  its  ultimate  destination,  known 
to  and  intended  by  all  engaged  in  the  business,  is  in  the  Middle  West  and 
East,  either  as  meat  products  or  stock  for  feeding  and  fattening.  This  is  the 
definite  and  well-understood  course  of  business.  Tlie  stock.vards  and  the  sales 
are  necessary  factors  in  the  middle  of  this  current  of  commerce. 

In  the  case  of  short  selling,  the  situation  is  quite  different,  and 
would  be  quite  different;  and  how  could  j^ou.hold  that  short  selling 
on  the  New  York  Stock  Exchange  \\ould  come  under  the  cam- 
merce  clause  of  the  Constitution,  and  that  therefore  Congress  had 
the  power  to  regulate  it?  Because  there  you  are  dealing  with  a 
share  of  stock.  The  certificate  of  stock  itself  is  property;  and  title 
to  it  passes  to  and  fro  in  New  York  City  on  the  stock  exchange. 
See  in  this  connection  Hopkins  v.  United  States  (171  U.  S.  578)  and 
Anderson  v.  United  States  (171  U.  S.  604). 

The  Chicago  Board  of  Trade  v.  Olsen  case  was  limited  in  inter- 
preting the  grain  futures  act  and  therefore  has  a  limited  application. 
The  court  was  also  careful  to  point  out  that  the  grain  futures  act 
differed  from  the  future  trading  act.  The  court  refused  to  sustain 
the  constitutionality  of  the  future  trading  act  in  Hill  v.  Wallace 
(259  U.  S.  44) .    In  the  latter  case  the  court  said : 

It  was  an  eft'ort  by  Congress,  through  taxing  at  a  prohibitive  rate  sales  of 
grain  for  future  delivery,  to  regulate  such  sales  on  boards  of  trade  by  exempt- 
ing them  from  the  tax  if  they  would  comply  with  the  congressional  regulations. 
It  was  held  that  sales  for  future  delivery  where  the  parties  were  present  in 
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Chicago,  to  be  settled  by  offsetting  pureliases  or  by  delivery,  to  take  place  there 
were  not  interstate  commerce,  and  that  Congress  could  not  use  its  taxing 
power  in  this  indirect  way  to  rgulate  business  not  within  Federal  control. 

Mr.  LaGuardia.  The  certificate  is  only  evidence  of  property. 

Mr.  Celler.  No;  it  is  property;  it  is  personal  property.  And 
here  you  have  a  different  situation  from  those  cases  where  something 
originates  in  Omaha,  for  example,  comes  into  Chicago,  and  finally 
goes  to  Cincinnaati. 

Mr.  Perkins.  Yes ;  but  that  is  what  was  argued  in  the  American 
Tobacco  and  Standard  Oil  cases.  There  was,  in  those  cases,  a  trans- 
fer of  securities  in  one  State. 

Mr.  McKeown.  Well,  your  State,  New  York,  claims  to  be  the 
^*neck  of  the  bottle  "  ? 

Mr.  Celler.  No. 

Mr.  McKeown.  All  the  business  goes  to  it ;  and  if  you  stop  the 
neck  of  the  bottle  you  stop  that  flow. 

Mr.  LaGuardia.  Is  it  not  true,  following  the  reasoning  of  the 
gentleman  from  New  York,  that  a  conspiracy  entirely  entered  into 
in  New  York  on  any  commodity  manufactured  in  New  York,  which 
conspiracy  would  be  in  restraint  of  trade,  and  which  would  affect 
a  factory  out  m  California,  would  be  brought  within  the  antitrust 
law? 

Mr.  Perkins.  That  is  what  the  Patten  case  held. 

Mr.  LaGuardia.  The  Patten  case  held  that  ? 

Mr.  Perkins.  Yes.  That  was  a  case  where  Patten  had  bought 
cotton  on  the  New  York  future  exchange.  There  was  a  single 
product,  which  may  not  have  moved  in  interstate  commerce;  but 
because  of  its  effect  on  the  situation  they  held  it  had  an  effect  on 
interstate  commerce  sufficient  to  come  within  the  penalty  of  the 
Sherman  antitrust  law. 

Mr  LaGuardia.  You  have  carefully  looked  into  the  constitu- 
tionality of  the  provisions  in  H.  K.  4,  and  reached  the  conclusion 
that  they  are  constitutional? 

Mr.  Perkins.  Yes;  that  is  my  opinion.  And  I  give  it  with  def- 
erence as  my  opinion— and  I  am  familiar  with  the  cases  on  the 
subject. 

Mr.  LaGuardia.  Will  you  explain  to  the  committee  just  how  the 
provisions  contained  in  section  4,  and  thereafter,  would  cure  the 
«vils  described  which  are  brought  about  by  short  selling? 

Mr.  Perkins.  I  think  the  situation  is  such  that,  if  you  turn  pub- 
hcity  onto  short  selling— that  it  is  something  that  thrives  from  lack 
of  publicity.  That  a  man  who  wants  to  sell  short  will  go  and  sell 
as  much  as  he  can :  he  will  sell  a  lot  of  stock,  and  adjust  carefully 
his  line,  and  borrow  the  stock,  and  sell  again,  and  try  to  get  a  line 
in  the  market,  all  that  he  can,  without  anybody  being  aware  that  a 
sale  has  taken  place  as  an  artificial  short  sale  instead  of  a  real  sale. 
And  then  when  lie  has  got  his  line  sufficientlv  out,  he  will  apply  his 
tactics  on  the  market,  througli  various  brokers,  and  reap  the  profit 
on  what  he  has  already  sold. 

And  I  think  if  the  'public  can  know  what  is  the  amount  of  short 
interest— the  short  sales  that  have  taken  place,  the  amount  of  short 
interest  that  is  outstanding  on  these  stocks  at  a  particular  time,  they 
can  be  forewarned  and  can  protect  themselves.    They  will  know'what 


is  coming;  and  the  Federal  Trade  Commission  will  also  know,  and 

can  act.  .  .     .!_  i 

Mr.  LaGuardia.  In  other  words,  it  would  segregate  the  purely 

gambling  transactions  from  the  bona  fide  sales. 

Mr.  Perkins.  It  will  make  the  artificial  short  sale  stand  out  by 
itself  to  be  known  of  all  men  so  that  the  public  can  know  and  be 

^'^Mr.  Tarver.  Does  not  this  bill  restrict  short  sales  other  than  by 
publicity  to  those  transactions?  i      t-  j      i 

Mr.  Perkins.  Except  in  the  later  section  it  says  the  federal 
Trade  Commission  can  restrict  them  if  they  think  it  is  necessary. 

Mr.  McKeown.  Why  would  it  not  be  better,  in  view  of  the  evils 
of  short  selling  as  you  described  them— why  leave  it  to  the  Trade 
Commission  to  stop  them  ?  The  Sabath  bill,  H.  R.  4639  is  a  bill  to 
prohibit  short  sales. 

Mr.  Perkins.  Yes.  ,.,...  j     - 

Mr.  McKeown.  What  is  the  objection  to  prohibiting  and  stop- 
ping them?     What  is  the  objection  to  it? 

Mr.  Perkins.  I  would  not  go  as  far  as  to  absolutely  prohibit  at 

this  time.  .        ,       .        .^  ^. 

Mr.  Tarver.  Why  not?  That  is  the  question  that  is  agitating  my 
mind.  I  want  to  know  what  good  there  is  in  it.  AVliy  is  it  legiti- 
mate at  any  time? 

Mr.  Perkins.  I  do  not  think  it  is. 

Mr.  Tarver.  Why  not  prohibit  it?  .  •.    t 

Mr.  Perkins.  Personally,  if  I  had  the  only  say-so  about  it>,  1 
would ;  but  I  think,  taking  it  as  a  practical  proposition  with  other 
things,  with  the  lack  of  understanding  of  it  and  all  the  talk  that 
has  been  made  of  it,  if  we  begin  by  trying  publicity  on  it  and  giv- 
ing the  Federal  Trade  Commission  a  chance  to  stop  it  if  it  tinds 
later  it  should  do  so,  we  have  adopted  a  course  that  is  more  calculated 
to  have  beneficial  results  than  just  forbidding  it  right  off.  I  may  be 
wrong  but  that  is  my  thought.  «        ,  ,     ^ 

Mr.  McKeown.  I  will  say  that  some  of  us  have  had  some  very 
disastrous  results  with  the  trade  Commission  where  they  have  gone 
out  with  the  present  set-up  and  permitted  business  to  engage  m 
practices  which  were  entirely  in  violation  of  the  antitrust  laws,  as 
they  did  with  the  set-up  and  aggreement  of  this  commission.  I  am 
just  asking  you  about  this  bill,  which  says : 

That  no  broker  shall  enter  into  any  agreement  on  his  own  account,  or  on 
behalf  of  anv  other  person,  for  the  transfer  of  stock  on  any  stock  exchange 
unless  such  agreement  involves  a  bona  fide  transfer  of  stock,  the  title  to  which, 
at  the  time  the  agreement  to  transfer  is  made,  is  in  the  person  on  whose 
behalf  or  for  whose  account  the  stock  is  to  be  transferred— 

And  so  forth.     Would  that  stop  short  selling  ? 

Mr.  Perkins.  I  very  much  doubt  the  validity  of  the  bill.  It  is 
too  broad.     It  goes  beyond  w^hat  is  permitted. 

Mr.  Celler.  That  is  the  Sabbath  bill  ? 

Mr.  Perkins.  It  goes  beyond  what  is  permitted  under  commerce. 
It  goes  beyond  bank  shares  and  other  corporations  engaged  in  inter- 
state commerce.     That  is  beyond  this  agreement. 

Mr.  Celler.  Where  that  would  be  in  conflict  with  the  New^  York 
State  law  to  sell  a  thing  you  do  not  own  or  possess. 
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Mr.  Perkins.  I  would  not  say  whether  it  is  in  conflict  with  the 
State  law. 

Mr.  McKeown.  If  they  can  prohibit  absolutely  the  sale  of  a  share 
of  stock  they  can  prohibit  the  sale  of  a  pair  of  shoes. 

Mr.  Celler.  That  is  not  the  question.  The  Federal  statute  can 
contravene  a  State  statute,  but  only  where  the  Federal  power  gives 
Congress  jurisdiction.  But  to  regulate  a  domestic  exchange  is  not 
a  Congressional  power.  This  was  clearly  pointed  out  in  the  case  of 
Hopkins  v.  United  States,  171  U.  S.,  at  page  598  (this  was  an  action 
brought  by  the  United  States  to  dissolve  the  Kansas  City  Live  Stock 
Exchange)  by  Judge  Peckham,  who  delivered  the  opinion  for  the 
court : 

We  understand  we  are  in  these  queries,  assuming  substantially  the  same  facts 
as  those  which  are  contained  in  the  case  before  us,  and  if  these  defendants  are 
engaged  in  interstate  commerce,  because  of  their  services  in  the  sale  of  cattle, 
which  may  come  from  other  States,  then  the  same  must  be  said  in  regard 
to  the  members  of  the  other  exchanges  above  referred  to.  [New  York  Stock 
Exchange  was  included.]  We  think  it  would  be  an  entirely  novel  view  of  the 
situation  if  all  the  members  of  these  different  exchanges  throughout  the  country 
were  to  be  regarded  as  engaged  in  interstate  commerce,  because  they  sell 
things  for  their  principals  which  come  from  States  different  from  the  one  in 
which  the  exchange  is  situated  and  the  sale  made. 

Mr.  McKeown.  This  says  here  that  it  must  be  bona  fide;  that  is, 
it  is  prohibited  except  a  bona  fide  sale.  If  I  understand  trading  on 
margin  and  short  selling,  that  permits  the  most  shoestring  operation 
I  have  ever  listened  to,  and  I  have  seen  a  lot  of  wildcat  propositions 
in  Oklahoma;  but  short  sales  on  margin  is  about  the  wildest  thing 
I  have  seen.    We  could  not  get  away  with  it. 

Mr.  Christopherson.  You  have  spoken  of  grain  sales.  Now, 
there  are  future  sales  on  the  grain  exchanges  ? 

Mr.  Perkins.  Yes. 

Mr.  Christopherson.  There  are  no  future  sales  of  corporate 
stocks  on  the  New  York  Stock  Exchange  ? 

Mr.  Perkins.  Yes:  there  are,  in  some  instances,  sales  for  future 
delivery. 

Mr.  Christopherson.  Does  that  involve  short  selling? 

Mr.  Perkins.  Sometimes  it  does  and  sometimes  it  does  not. 

Mr.  Christopherson.  You  may  have  gone  over  this,  but  I  am  not 
familiar  with  it. 

Mr.  Perkins.  Take  a  paper  man  who  lives  in  California.  He 
wants  to  sell  some  stock  on  the  New  York  Stock  Exchange.    He  will 

f:et  his  bank  to  wire  that  he  wants  to  sell  for  delivery  on  a  certain 
uture  date.  He  intends  to  sell  stock  that  he  has  and,  as  soon  as 
he  gets  a  wire  that  the  sale  is  made,  he  transfers  his  stock  for  delivery. 

Mr.  Christopherson.  But  he  has  that  stock. 

Mr.  Perkins.  He  has  that  stock  and  intends  to  sell  that  stock. 
I  do  not  think  that  is  short  selling. 

Mr.  Christopherson.  That  does  not  involve  the  brokerage? 

Mr.  Perkins.  No. 

Mr.  Christopherson.  Supposing  I  would  go  to  a  broker  and  ask 
him  to  sell  100  shares  of  some  stock  which  I  do  no  own  or  any 
corporate  stock,  and  he  makes  the  sale. 

Mr.  Perkins.  Yes. 

Mr.  Christopherson.  You  speak  of  loaning  the  shares.  He  must 
make  delivery  to-morrow. 


Mr.  Perkins.  The  stock  exchange  rules  say  that  all  of  the  shares 
carried  on  margin  by  each  member  those  members  may  lend  for  de- 
livery on  short  sales,  and  there  is  a  post  maintained  on  the  floor 
of  the  stock  exchange.  Your  broker  will  go  to  that  post  and 
iinnounce 

Mr.  Christopherson  (interposing).    And  borrow  it? 

Mr.  Perkins  (continuing).  And  say,  I  have  sold  100  shares  of 
Tnited  States  Steel,  say,  and  I  want  to  borrow  it.    The  arrangement 

will  be  made.  . 

Mr.  Christopherson.  All  I  would  do  is  to  pay  my  margin  to 
the  broker  and  he  would  get  the  stock? 

Mr.  Perkins.  What  you  would  have  to  do  in  that  case  is  to  put 
up  the  cash  or  market  value,  the  share  value.  Suppose  you  sold 
100  shares  of  Steel  at  50.  You  would  have  to  put  up  $5,000,  if 
that  is  the  market  price. 

Mr.  Christopherson.  Yes.    That  is  the  full  market  value  of  the 

^tock 

Mr.  Perkins.  Yes;  and  if  Steel  goes  up  you  have  to  finance  it;  if 
it  goes  to  60,  you  would  have  to  put  up  a  thousand  dollars. 

Mr.  Christopherson.  And  I  have  not  actually  bought  that  stock 

yet? 

Mr.  Perkins.  No. 

Mr.  Celler.  You  have  borrowed  it  on  the  security  of  the  money. 

Mr.  Perkins.  On  security.     He  fills  the  order  for  the  stock  you 

borrowed. 

Mr.  Tucker.  If  Christopherson  sent  that  stock  to  his  broker,  does 

he  have  to  send  the  $5,000  ? 

Mr.  Perkins.  No  ;  the  broker  has  loaned  the  stock. 

Mr.  Tucker.  The  broker  takes  it  out  of  his  own  pocket? 

Mr.  Perkins.  Suppose  I  sell  shares  short  and  suppose  this  gentle- 
man is  my  broker.  I  give  him  the  order  to  sell  100  shares  short. 
He  takes  my  order  and  goes  and  sells  that  and  then  he  goes  down  to 
this  post  where  he  borrows  the  stock  and  says,  I  have  sold  100  shares 
United  States  Steel  short  and  I  want  to  borrow  it.  He  wants  to 
borrow  it.    I  put  that  with  him. 

Mr.  Christopherson.  The  full  value  of  the  stock. 

Mr.  Perkins.  The  full  market  value  of  the  stock  in  cash.  But 
they  don't  get  the  stock  yet.  I  do  not  buy  the  stock ;  I  sell  it.  I 
borrow  it  for  delivery.  He  goes  to  the  broker,  and  suppose  Mr.  La- 
Guardia  has  come  with  you  as  a  broker  on  margin.  You  can  lend 
that  stock,  but  he  still  owns  it. 

Mr.  Christopherson.  That  is  the  vicious  part  of  the  whole  thing, 
the  lending  of  the  stock. 

Mr.  Perkins.  That  creates  the  artificial  placing  of  the  sale  and 

supplies. 
Mr.  Christopherson.  If  I  am  the  seller  I  have  actually  put  up  the 

full  value  of  it. 

Mr.  Perkins.  Surely. 

Mr.  Christopherson.  But  the  condition  of  lending  the  stock  be- 
tween them  is  vicious. 

Mr.  Perkins.  It  creates  an  artificial  sale  and  supply. 

Mr.  McKeown.  Are  they  charged  with  that  loaning  ? 

Mr.  Celler.  It  may  be  -^  flat "',  i.  e.  no  charge,  or  a  charge  may 
be  made,  depending  upon  supply  and  demand. 
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Mr.  Perkins.  It  may  be  flat  or  they  may  have  to  pay  interest  or  a 
t^hTnT;  Al^f  heard  the  other  day,  according  to  the  nerpapers, 
Ion  nov^'tn  ^^^"i'  ^Y  ^^"^^  "'  ^'^^'  ^'  one-half;  that  is  the  amount 
Steel  ^     ^^       '  privilege  of  borrowing  100  shares  of 

^'**  ^.^^flZ^^^'  ^"PPo^^e  he  goes  and  puts  it  there  and  I  would 
put  up  the  $5  000  for  that  stock  and  the  broker  gets  that,  does  176  Jut 

?i  "P  ^vith  the  man  he  borrows  the  stock  from  ^ 

Mr.  Perkins.  Surely. 

Mr.  Celler.  This  money  that  is  put  up  as  security  for  the  loan 
ot  the  stock  in  a  way  helps  the  broker  who  has  purchased  the  stock 
tor  his  customers  on  margin,  does  it  not  ? 

Mr.  Perkins.  I  do  not  consider  it  so. 

4.u^Pv^^^^^^*  Suppose  he  goes  to  the  bank  and  borrows  monev  on 
that  stock  he  purcliased  for  his  customer  on  margin  where  he  would 
get  70  to  80  per  cent  of  the  value  of  the  stoclv  and  here  he  gets  from 
the  borrowing  broker  representing  the  short  seller  the  full  amount 
on  that  stock,  in  that  sense  he  has  helped  finance  his  customer's 
purchase  on  margin,  and  those  i)urchases  on  margin  tend  to  build 
up  the  market  by  increasing  prices  through  additional  sales  made 
possible  through  the  additional  money  borrowed. 

Mr.  Perkins.  That  is  an  exchange  for  the  amount  of  fjtock  sold 
short. 

Mr.  Perkins.  Isn't  that  true? 

Mr.  Perkins.  No  ;  I  do  not  agree  with  that. 

Mr.  McKeown.  I  have  to  borrow  $5,000  on  the  stock. 

Mr  LaGuardia.  Stripped  of  the  technical  phraseolosv,  is  it  not 
true  that  a  short  sale  is  a  bet:  they  bet  it  will  go  down 'and  others 
bet  It  will  go  up,  and  the  loaning  is  a  technical  compliance  with 
certain  rules  aiid  regulations,  to  create  an  artificial  condition  in  a 
legitimate  market. 

Mr.  Perkins.  An  artificial  magnification  of  sale  and  supply  that 
helps  other  issues  and  tlie  buving  demand. 

Mr.  Tucker.  Is  there  any  law  in  New  York  against  betting « 
,         Mr.  Perkins.  Yes ;  I  think  so.  ^  ' 

Mr.  Cei.ler.  On  the  matter  that  Mr.  LaGuardia  suggests,  that 
a  short  sale  is  nothing  but  a  bet,  Mr.  LaGuardia's  bill  excludes  and 
exempts  short  sales  in  odd-lot  brokerage. 
Mr.  Perkins.  For  their  own  business. 

Mr  Celler.  So  that  odd-lot  brokerage,  since  it  involves  sales, 
would  also  be  a  bet  if  you  believe  what  Mr.  LaGuardia  says,  that 
a  short  sale  is  a  bet.  Then  short  sales  involving  odd-lot  brokerage 
would  also  be  a  bet  and  a  wager.  ^ 

Mr.  Perkins    Not  when  you  understand  the  odd-lot  business. 
Mr.  Celler.  It  is  not  true  to  say  that  short  sales  are  bets 
Mr.  Perkins.  In  the  sense  I  defined  it  and  as  Mr.  Whitney  de« 
nned  it,  it  is,  in  my  opinion. 

Mr.  Celler.  You  Avill  also  agree,  in  the  case  that  Mr.  Christopher- 
son  spoke  ot,  the  man  in  California  who  wires  to  make  a  sale  when 
he  want^  to  make  the  sale  immediately,  in  the  New  York  market, 
that  that  necessarily  involves  a  short  sale,  does  it  not? 
Mr.  Perkins.  It  may,  but  I  do  not  think  necessarily. 
Mr.  Celler.  It  usually  does,  does  it  not  ? 


Mr.  Perkins.  No,  I  think  not.  You  can  put  it  with  your  banker 
who  sends  the  wire. 

Mr.  CelIjER.  I  do  not  mean  that.  I  mean  if  you  put  it  with  3'our 
broker.  You  made  a  statement  in  an  article  recently  about  short 
selling,  as  follows: 

We  might  also  lay  aside  all  question  of  short  sales  to  aid  delivery  of  distant 
owners  in  order  to  hedge  and  that  odd-lot  houses  may  function  properly. 

Mr.  Perkins.  Yes. 

Mr.  Celler.  So,  at  least,  in  those  two  cases  where  sales  are  made 
by  distant  owners  and  in  cases  of  odd-lot  brokerage,  there  3^ou 
sanction  short  selling? 

Mr.  Perkins.  I  didn't  say  so  there,  but  I  think  there  are  plenty 
of  ways  the  distant  man  can  sell  stock  without  selling  it  short. 
I  said  I  would  not  discuss  that  part  of  it. 

Mr.  Tucker.  We  are  very  much  obliged  to  you,  Mr.  Perkins,  for 
vour  statement. 

Mr.  Celler.  I  have  just  a  few  questions  that  are  very  important, 
because  certain  statements  were  made  that  ought  to  be  corrected, 
and  I  would  like  to  correct  them. 

Mr.  LaGuardia.  You  will  have  Mr.  Whitney  here. 

Mr.  Celler.  You  spoke  of  the  case  of  Germany.  They  passed 
what  was  known  as  the  Boer^se  Act  in  1896,  which  prohibited  short 
sales. 

Mr.  Perkins.  To  an  extent. 

Mr.  Celler.  That  was  repealed  in  1908. 

Mr.  Perkins.  I  am  not  familiar  with  it. 

Mr.  Celler.  It  was  repealed  in  1908  because  of  the  bad  practices 
that  crept  in.  Speculation  had  become  uncontrolled.  "  Fly -by- 
nights  "  and  irresponsible  trades  got  control  of  trading.  The  public 
had  been  fleeced.  Trading  had  taken  on  secret  and  vicious  forms. 
The  Government  was  compelled  to  lift  the  ban  on  short  selling. 

Mr.  Perkins.  I  am  not  familiar  with  that.  I  know  that  the 
Brussells  Booth  forbade  short  selling  not  long  ago. 

Mr.  Celler.  Because  of  the  practices  that  crept  up  in  the  market 
as  a  result  of  their  prohibition  against  short  sales,  the  German 
Government  stepped  in  and  said  that  it  wgis  better  to  have  a  free 
wide,  and  open  market  with  short  selling  than  without  it,  and  the 
law  was  repealed  in  1908. 

Mr.  Perkins.  I  am  not  familiar  with  that. 

Mr.  Celler.  Are  you  familiar  with  the  act  of  1864  in  this  country 
when  Congress  prohibited  the  sale  of  gold  futures,  short  selling  in 
gold? 

Mr.  Perkins.  No. 

Mr.  Celler.  You  are  not  familiar  with  that? 

Mr.  Perkins.  No. 

Mr.  Celler.  In  1864  Secretary  of  the  Treasury  Chase  charged  that 
gold  speculators  were  depressing  the  price  of  greenbacks  and  pushing 
up  artificially  the  price  of  gold. 

Before  he  left  office  he  persuaded  Congress  to  pass  a  bill  prohibiting 
short  selling  of  gold ;  that  is,  prohibiting  the  sale  of  gold  unless  it 
was  actually  in  the  possession  of  the  seller  and  could  be  delivered  by 
iiim  to  the  buyer  on  the  day  of  sale. 
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After  the  passage  of  the  bill  he  said  to  Horace  Greeley,  "  The  price 
of  gold  must  and  shall  come  down,  or  I  will  quit  and  let  somebody 
else  try. 

The  law  was  passed  June  17,  1864.  On  that  day  i^old  was  quoted 
at  1.98,  thef ollowing  day  at  2.08,  a  day  later  at  2.30,  at  the  end  of  the 
month  at  2.50.  The  cure  became  worse  than  the  disease.  Two  days 
later,  without  debate  or  discussion,  Congress  repealed  the  act. 

You  are  familiar  with  some  of  the  operations  of  the  Farm  Board, 
are  you  not? 

Mr.  Perkins.  Yes. 

Mr.  Celler.  The  Federal  Farm  Board  and  their  part  in  hedging. 

Mr.  Perkins.  Yes. 

Mr.  Celler.  Hedging  in  the  commodity  market. 

Mr.  Perkins.  Yes. 

Mr.  Celler.  Are  you  aware  of  the  fact  that  the  Farm  Board,  for 
example,  and  I  am  reading  from  the  Chamber  of  Commerce  of  the 
United  States  of  American  bulletin  issued  September  3,  1930,  with 
reference  to  the  Farm  Board's  action  and  their  encouragement  of 
short  sales  and  hedging  in  trading  in  grain  futures,  said : 

A  striking  example  of  the  value  of  hedging  in  facilitating  credit  is  furnished 
by  the  recent  action  of  the  Federal  Farm  Board  in  granting  loans  to  co- 
operative wheat  and  cotton  marketing  associations.  Those  loans,  added  to  those 
already  granted  by  other  credit  agencies,  amounted  to  90  per  cent  of  the  value 
of  the  wheat  and  cotton  offered  as  collateral  when  the  commodity  had  been 
hedged  but  to  not  more  than  75  per  cent  of  the  value  when  not  hedged.  If 
hedging  were  not  possible  through  a  futures  market,  banks  could  not  safely 
grant  credit  to  the  extent  that  they  otherwise  would.  Millers,  spinners,  mer- 
chants, exporters,  and  the  like  then  would  be  obliged  to  furnish  more  of  their 
own  capital  or  curtail  their  operations. 

In  other  words,  the  Federal  Farm  Board  encouraged  hedging  or  in 
trading  in  futures  in  cotton  and  grain  (really  involving  the  same 
principle  as  is  involved  in  short  sales)  bj  the  trading  cooperatives, 
and  thereby  loaned,  as  I  was  saying  a  while  ago,  up  to  90  per  cent  of 
the  value  of  the  product,  whereas  if  it  was  not  possible  to  hedge  in 
the  trading  in  cotton  and  gi-ain  the  board  would  only  loan  75  per 
cent.     Are  you  familiar  with  that  situation  ? 

Mr.  Perkins.  No;  that  is  different  between  hedging  and  short 
selling. 

Mr.  Celler.  That  is  from  the  United  States  Chamber  of  Com- 
merce bulletin. 

Mr.  LaGuardia.  What  is  their  attitude  on  short  selling?  Thev 
are  for  it? 

Mr.  Celler.  Yes;  they  are  against  prohibition  of  short  sales.  I 
read  further  from  that  bulletin : 

We  recommend  that  the  Chamber  of  Commerce  of  the  United  States  sub- 
scribe to  and  support  the  conclusion  that  trading  in  futures  on  the  commodity 
exchanges  is  in  the  public  interest,  through  furnishing  a  continuous,  broad,  and 
liquid  market  in  which  commodity  prices  may  be  protected  in  advance  of  con- 
sumptive demand  and  in  which  also  by  the  process  of  hedging  is  furnished 
protection  for  those  who  buy  and  sell  agricultural  commodities  or  their 
products. 

Mr.  LaGuardia.  That  stand  they  take  against  any  regulatory  leg- 
islation or  measure. 
Mr.  Celler.  I  would  not  say  that. 
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By  way  of  supplement  to  the  foregoing  statement,  in  order  to  correlate  an- 
swers to  some  of  the  important  questions  at  the  hearing : 

The  mechanics  of  a  short  sale  are  that  the  short  seller  sells  through  his 
broker  what  he  desires— say,  100  United  States  Steel  at  50.  Delivery  must  be 
made  by  2.15  p.  m.  the  next  day.  For  this  delivery  the  broker  borrows  from 
the  "  floating  supply,"  namely,  shares  carried  on  margin  by  members  under  the 
stock-exchange  rules  that  members  may  lend  such  shares.  The  borrowing  is 
transacted  at  a  post  or  place  maintained  on  the  floor  of  the  exchange  for  that 
purpose.  These  borrowed  shares  are  next  day  delivered  in  consummation  of 
the  sale  when  the  broker  of  the  purchaser  receives  th^m  and  pays  the  pur- 
cl»ase  price  thereof.  The  short  seller  remains  liable  to  the  lending  broker  for 
the  borrowed  shares  and  all  distributions  thereon,  to  secure  which  he  puts 
up  the  market  value  of  the  shares  and  maintains  that  market  value,  using 
the  money  which  comes  from  his  purchaser  for  that  purpose,  so  that  he  is  out 
only  a  portion  of  the  market  price.  The  terms  of  the  borrowing  are  either 
"normal,"  "flat,"  or  "at  a  premium."  If  the  terms  are  "normal"  the  bor- 
rower puts  up  the  market  value  of  the  stock  and  gets  interest  upon  it,  because 
he  remains  liable  for  any  distribution  by  way  of  dividends  or  otherwise  on  the 
stock  borrowed;  if  the  terms  are  "flat"  he  puts  up  the  market  value,  but 
does  not  get  any  interest ;  if  the  terms  are  "  at  a  premium  "  he  not  only  puts 
up  the  market  value  without  getting  any  interest,  but  in  addition  has  to  pay  a 
premium,  which  recently  in  the  case  of  United  States  Steel  amounted  to  one- 
half  of  1  per  cent,  that  is,  $50  a  day  for  each  100  shares  of  United  States 

Steel. 

While  a  short  sale  is  prevented  from  being  a  technical  bet  under  the  gambling 
laws  by  reason  of  the  actual  borrowing  and  delivery  of  the  shares  (Irwin  v. 
Williar,  110  U.  S.  499;  Brooks  v.  People's  Bank,  233  N.  Y.  87,  96-7),  it  is  a  bet 
in  substance  and  in  effect  is  worse  than  a  bet.  It  is  a  bet  in  substance  because 
it  is  an  artificial  transaction  wholly  and  solely  to  make  a  profit  from  a  fall  in 
market  values.  It  has  no  aspects  of  an  investment.  It  is  worse  than  a  bet  in 
effect  because  a  bet  affects  only  the  parties  to  it,  whereas  short  seUing  acts  to 
reduce  the  market  value  of  shares  and  thereby  affects  all  shares  of  the  issuing 
corporation  and  all  persons  interested  in  those  shares  as  well  as  the  business 
of  the  corporation  and  business  in  general  when  short  selling  goes  to  the  extent 
of  that  which  occurred  in  1931. 

I  favor  H.  R.  4  because  it  is  a  mean  between  the  extremes  of  entire  prohibi- 
tion and  entire  freedom.  It  proceeds  on  the  basis  that  publicity  will  regulate 
short  selling  in  and  of  itself  to  a  very  large  extent ;  that  this  publicity  can  be 
secured  through  the  powers  given  the  Federal  Trade  Commission  by  the  act 
for  that  purpose;  and  that  in  case  publicity  is  not  sufficiently  effective  the 
Federal  Trade  Commission  under  the  act  can,  as  respects  particular  stocks  and 
times,  as  its  judgment  dictates,  entirely  suspend  short  selling.  That  is  the 
fundamental  of  the  act,  which  the  other  provisions  are  designed  to  carry  out. 
On  the  one  hand  it  permits  short  selling  under  the  same  degree  of  publicity  that 
a  corporation  and  its  officials  may  increase  the  stock  of  the  corporation,  which 
should  be  equally  applicable  to  an  increase  by  short  selling.  On  the  other  hand 
it  gives  power  to  its  governmental  agency,  to  wit,  the  Federal  Trade  Commis- 
sion, to  obviate  bear  raids  and  the  results  thereof.  It  is  in  line  with  pres- 
ent-day regulations  of  banks,  railroads,  and  industrial  corporations  to  prevent 
abuses. 

When  we  consider  the  power  of  Congress  to  regulate  short  selling  it  is  a 
mistake  to  treat  the  short  sale  merely  a  transfer  of  pieces  of  paper  called  shares 
of  stock  and  thereby  confine  the  transaction  entirely  within  a  single  State. 
This  view  was  taken  by  the  Supreme  Court  in  United  States  v.  E.  C.  Knight  Co. 
(156  U.  S.  1),  where  it  held  that  the  Sherman  Antitrust  Act  did  not  embrace 
the  acquisition  by  the  American  Sugar  Refining  Co.  of  the  share  capital  of  its 
competitors,  though  done  "  to  obtain  a  greater  influence  and  more  perfect  control 
over  the  business  of  refining  and  selling  sugar  in  this  country  "  and  thereby 
that  company  did  acquire  such  control  of  some  97  per  cent  of  such  business, 
for  the  reason  that  in  the  opinion  of  the  court  at  that  time  such  acquisition  was 
an  intrastate  act,  the  effect  of  which  was  only  indirect  on  commerce.  Subse- 
quent developments,  however,  have  completely  changed  that  view.  In  Northern 
Securities  v.  United  States  (193  U.  S.  197),  elimination  of  competition  between 
two  competing  railroads  by  the  device  of  putting  their  share  capital  into  a 
holding  company  was  held  a  violation  of  the  Sherman  antitrust  law,  notwith- 
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standing  it  was  a  transaction  entirely  in  shares  of  that  stocli.  Then  came 
Swift  &  Co.  V.  United  States  (196  U.  S.  375),  which  Chief  Justice  Taft  in  the 
Olsen  case  (262  U.  S.  at  p.  35)  declared  to  be  "  a  milestone  in  the  interpretation 
of  the  commerce  clause  of  the  Constitution  "  because,  he  said : 

"  It  recognized  the  great  changes  and  development  in  the  business  of  this  vast 
country  and  drew  again  the  dividing  line  between  interstate  and  intrastate 
commerce  where  the  Constitution  intended  it  to  be.  It  refused  to  permit  local 
incidents  of  great  interstate  movement,  which,  taken  alone,  were  intrastate  to 
characterize  the  movement  as  such.  The  Swift  case  merely  fitted  the  commerce 
clause  to  the  real  and  practical  essence  of  modern  business  growth.  It  applies 
to  the  case  before  us  just  as  it  did  in  Stafford  v.  Wallace." 

There  followed  Standard  Oil  Co.  v.  United  States  (221  U.  S.  1)  and  United 
States  V.  American  Tobacco  Co.  (221  U.  S.  106),  in  which  there  was  held  to 
constitute  a  violation  of  the  Sherman  antitrust  law  the  very  kind  of  transaction 
held  in  United  States  v.  E.  C.  Knight  cV:  Co.,  supra,  not  to  be  violations  of  that 
law,  and  the  Knij^ht  case  can  now  no  longer  be  regarded  an  authority  (See 
United  L.  W.  International  Union  v.  Heikert,  etc.,  Co.,  265  U.  S  457  468-9  ) 

In  Ware  &  Leland  v.  Mobile  County  (209  U.  S.  405)  there  was  upheld  a 
State  tax  on  contracts  for  the  future  delivery  of  cotton,  but  this  case  was 
distinguished  in  the  later  case  of  U.  S.  v.  Patten  (226  U.  S.  525)  on  the 
ground  that  it  presented  only  the  question  of  "the  effect  upon  interstate 
trade  or  commerce  of  the  taxing  by  a  State  of  a  broker  who  was  dealing  in 
contracts  for  the  future  delivery  of  cotton,"  not  the  effect  of  those  contracts 
themselves  upon  commerce. 

There  have  l)een  like  decisions  holding  that  transactions  on  a  commodity 
exchange  constitute  legal  business  for  certain  purposes.  (U.  S.  v.  N  Y  Coffee 
&  Sugar  Exchange,  263  U.  S.  611 ;  Moore  v.  N.  Y.  Cotton  Exchange,  270  U  S 
593 ;  and  Chicago  Board  of  Trade  v.  Christie  etc.  Co.,  198  U.  S.  236  )  But 
this  did  not  prevent  the  court  in  the  Olsen  case  (262  U.  S.  1)  from  upholding 
an  act  of  Congress  to  regulate  such  transactions  on  a  commodity  exciiange 
because  of  their  effect  on  interstate  commerce. 

As  a  matter  of  fact,  a  sale  of  a  share  of  stock  issued  by  a  national  bank  or  a 
corporation  engaged  in  national  commerce  is  the  sale  of  aii  interest  in  that 
kind  of  business,  and  therefore  comes  perhai)s  more  than  a  commodity  under 
the  regulatory  power  of  Congress  for  the  protection  of  banking  and  com- 
merce. It  is  this  principle  that  has  led  to  the  adoption  of  no  par  stock  be- 
cause shares  of  stock  have  been  recognized  as  simplv  a  certificate  of  an'  un- 
divided interest  in  the  business  of  the  corporation  which  issued  the  stock 
(Wright  y  Georgia  R.  &  B.  Co.,  216  U.  S.  420,  425 ;  and  Pollitz  v.  Gould,  202 
N.  Y.  IJ,  15.) 

The  legal  situation  is  aptly  illustrated  by  the  decisions  construing  the  con- 
stitutional provisions  on  taxation.     In  Pollock  v.  Farmers'  Loan  &  Trust  Co 
(157  U.  S.  429),  which  caused  the  Sixteenth  Amendment,  it  was  held  that  a 
tax  upon  the  income  from  real  estate  was  a  direct  tax  upon  the  real  estate 
and  void  unless  apportioned  as  required  by  the  Constitution  in  the  case  of  a 
direct  tax  because  "  the  substance,  and  not  the  shadow,  determines  the  validity 
of  the  exercise  of  the  power."    The  clause  of  the  (Jonstitution  that  prohibits  a 
tax  on  "  articles  exported  from  any  State  "  has  been  construed  as  requiring 
"  not  simply  an  omission  of  a  tax  on  the  article  exported,  but  also  a  freedom 
from  any  tax  which  directly  burdens  the  exportation  "  and  thus  to  prohibit  a 
tax  on  the  occupation  of  exporting  (Brown  v.  INLnryland,  12  Wheat.  419   445) 
a  tax  on  bills  of  lading  for  articles  being  exported   (Fairbank  v.  U.   S,  181 
U.  S.  283),  a  tax  on  charter  parties  for  the  carriage  of  cargoes  in  foreign  trade 
(U.  S.  V.  Hvoslef,  237  U.  S.  1),  and  a  tax  on  policies  of  marine  insurance  on 
articles  exported  (Thames,  etc.,  Co.  v.  U.  S.,  237  U.  S.  19). 

Mr.  Sabath.  I  have  Mr.  Brown  here. 

Mr.  Tucker.  Mr.  Brown,  we  are  very  sorry,  but  the  time  is  so 
limitecl. 

Mr.  Brown.  I  can  finish  in  five  minutes.  I  have  to  go  back  to 
Boston. 

Mr.  Sabath.  Mr.  Brown  has  a  statement  prepared  and,  in  view 
of  the  fact  that  we  will  not  be  able  to  be  here  Friday,  I  ask  that  he 
be  permitted  to  file  a  statement. 

Mr.  Tucker.  Is  he  a  proponent? 

Mr.  Sabath.  He  is  a  proponent. 


STATEMENT  OF  A.  S.  BROWN,  PRESIDENT  BROWN'S  LETTERS 
(INC.),  ADVANCE  BUILDING  INFORMATION 

Mr.  Brown.  In  November  of  1930,  when  my  office,  which  publishes 
daily  reports  of  advance  building  information,  was  receiving  fre- 
quent replies  that  projects  were  held  up  on  account  of  the  condition 
of  the  stock  market,  we  sent  a  questionnaire  to  the  Boston  archi- 
tects. As  a  result  of  this  questionnaire  we  ascertained  that  over 
$100,000,000  worth  of  contemplated  building  operations  were  held 
up  in  the  offices  of  the  Boston  architects  who  replied.  Their  let- 
ters did  not  hesitate  to  state,  in  nearly  every  case,  that  these  projects 
were  held  up  on  account  of  fear  and  uncertainly  inspired  by  the  con- 
dition of  the  stock  market.  As  a  result  of  this  questionnaire  to  the 
Boston  architects  we  estimated  that  in  New  England  alone  there 
was  over  $300,000,000  worth  held  up  for  the  same  reason.  The 
originals  of  many  of  these  letters  from  architects  I  have  in  my 
possession. 

I  also  have  in  my  possession  letters  from  life-insurance  companies, 
showing  the  great  increase  in  their  losses  on  account  of  suicides 
caused  by  financial  losses. 

You  gentlemen  know  of  the  great  number  of  bank  failures  during 
the  past  two  years. 

In  October,  1930,  I  had  a  long  talk  with  Mr.  Richard  Whitney, 
president  of  the  New  York  Stock  Exchange,  on  the  subject  of  short 
selling.  Mr.  Whitney's  claim  is  that  the  amount  of  the  short  inter- 
est is  too  small  to  influence  the  market,  but  claims  that  it  is  a 
cushion  when  prices  are  falling  and  also  acts  as  a  curb  when  prices 
are  too  high,  but  the  figures  published  by  the  New  York  Stock 
Exchange  showing  the  extent  of  the  short  interest  indicate  that  the 
short  interest  is  smaller  when  prices  are  high  and  it  increases  as 
prices,  through  this  artificial  selling  pressure,  are  driven  lower.  In 
other  words,  the  natural  law  of  supply  and  demand  is  not  being 
allowed  to  take  its  natural  course. 

As  a  result  of  this  artificial  pressure  prices  have  been  forced 
down  to  the  extent  that  many  individuals,  who  have  had  conserva- 
tive borrowings  at  the  banks,  have  been  obliged  to  dispose  of  their 
holdings  through  inability  to  protect  their-  account  by  putting  up 
further  collateral.  The  banks,  through  fear  of  raids,  have  oeen 
obliged  to  place  themselves  in  as  liquid  a  position  as  possible.  Any- 
one who  has  had  occasion,  during  the  past  two  vears  to  obtain  com- 
mercial loans  from  banks  has  realized  the  difficult}^  in  obtaining 
loans,  which  has  resulted  in  the  slowing  up  of  business  in  general. 

In  explaining  what  short  selling  is,  Mr.  Whitney  says :  "  Let  us 
imagine  a  man  has  become  convinced  that  a  certain  security  is  sell- 
ing at  too  high  a  price.  He  feels  that  it  is  certain  to  sell  at  a  lower 
price  in  the  future  and  he  wishes  to  take  advantage  of  this  situa- 
tion." Many  people  believe,  however,  that  the  big  professional 
operators  attack  a  stock,  having  mostly  in  mind  the  possibility  of 
success  in  depressing  its  price. 

Mr.  Whitney  says :  "  If  it  is  wrong  for  a  man  with  credit  to 
borrow  stock  because  he  is  selling  it  short,  it  is  just  as  wrong  for  a 
man  to  borrow  money  to  buy  stock  or  any  other  kind  of  property." 
The  man,  however,  who  is  buying  stock  is  doing  something  construc- 
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tive.  He  is  helping  to  finance  an  enterprise  whereas  the  man  who  is 
selling  securities  he  does  not  own  is  doing  something  entirely  de- 
structive. 

On  May  25,  1931,  he  states  that  "the  short  interest  was  5,589,700 
shares,  which  was  only  two-fifths  of  1  per  cent  of  the  shares  listed 
as  of  June  1."  This  amount,  the  writer  understands,  does  not  in- 
clude the  short  sales,  which  are  frequently  made  about  an  hour  after 
the  market  has  opened,  when  the  buying  power  has  been  absorbed 
and  covered  later  in  the  day  when  the  selling  pressure  has  forced 
the  averages  off  sometimes  as  high  as  from  5  to  10  points.  On  a  day 
when  the  total  volume  of  sales  is  perhaps  not  over  a  million  and  a 
half  shares,  one  or  two  hundred  thousand  shares  sold  in  a  few  of 
the  leading  issues  is  sufficient  to  depress  the  whole  list. 

It  was  revealed  by  the  short  interest  report  of  last  November  that 
the  short  interest  in  one  stock  was  over  50  per  cent  of  the  total  stock 
of  that  company.  It  is  only  necessary  to  attack  a  few  of  the  leaders 
to  depress  the  entire  market. 

Mr.  Whitney  refers  to  the  human  judgment  and  says  that  "  a  man 
should  not  put  the  blame  for  his  lack  of  business  judgment  upon  the 
market."  Many  believe,  however,  that  the  matter  of  judgment  dur- 
ing the  past  year  or  more  has  had  little  to  do  with  it,  it  being  a  mat- 
ter more  of  guess  work  as  to  whether  or  not  the  professional  oper- 
ators would  be  successful  in  driving  the  prices  of  securities  lower. 

He  states  that  were  short  selling  to  be  prohibited  it  would  mean 
that  no  one  more  than  24  hours  mailing  distance  from  New  York 
could  freely  sell  on  the  exchange  the  stocks  which  he  owns.  Suffi- 
cient loaning  facilities  could  be  easily  arranged  for  to  cover  cases 
such  as  these. 

Mr.  Whitney  says  that  "  the  decline  in  security  prices  has  not  been 
due  to  short  selling,  but  has  been  due  to  our  unsatisfactory  business 
conditions  and  to  the  liquidation  of  securities  owned  outright  or  held 
on  margins."  That  sounds  like  putting  the  cart  before  the  horse. 
The  people  throughout  the  country  have  been  so  psychologically  af- 
fected by  the  continuous  depressing  of  stock  prices  that  they  have 
shut  up  like  clams.  It  has  greatly  curtailed  private  building  opera- 
tion; the  purchase  of  automobiles;  traveling;  and,  in  fact,  the  pur- 
chase of  everything  except  the  absolute  necessities,  which,  of  course, 
affects  the  steel  industry,  railroads,  etc.  Then  when  these  industries 
begin  to  show  a  falling  off  in  earning  power,  it  is  their  excuse  to 
depress  stocks  farther. 

In  my  interview  with  Mr.  Whitney  last  November,  the  w^riter, 
at  the  suggestion  of  a  prominent  New  York  broker,  asked  Mr.  Whit- 
ney to  put  a  ban  on  short  selling  for  60  days.  Mr.  Whitney  stated 
that  it  would  demoralize  the  market  and  make  prices  fall.  What, 
however,  was  done  in  the  crisis  when  England  went  off  the  gold 
standard  ?  They  put  a  ban  on  short  selling  and  the  market  immedi- 
ately went  up.  The  third  day  they  removed  the  ban  and  the  2-day 
gain  in  prices  was  immediately  lost. 

He  stated  that  "  the  decline  in  prices  has  not  occurred  merely  in 
stocks  where  short  selling  is  permitting  but  also  in  the  bond  market 
where  short  selling  is  all  but  impossible  because  of  the  difficulty  of 
borrowing  for  delivery."  It  would  seem  as  though  this  fall  in  the 
prices  of  bonds  and  unlisted  securities  might  easily  be  explained  by 


the  fact  that  both  bonds  and  stocks  move  in  sympathy  with  the  gen- 
eral movement  and  necessitous  selling  shows  no  favorites. 

He  says  "  there  can  be  no  doubt  that  short  selling  is  a  lawful  prac- 
tice and  yet  Mr.  Gerard,  an  able  lawyer,  does  not  hesitate  tP  call  it 
unconstitutional." 

Why  did  other  countries  like  England,  Germany,  France,  and 
Italy  put  at  least  a  temporary  stop  to  short  selling  ?  Why  does  Italy, 
for  instance,  consider  it  such  a  misdemeanor  that  anyone  caught 
selling  short  will  be  sent  to  their  famous  island  of  Lipari  ? 

Mr.  Whitney  spoke  of  the  decrease  in  the  short  interest  of  544,000 
shares  at  the  close  of  business  on  Monday,  September  21,  and  the 
following  day  it  had  fallen  535,000  shares  more.  He  goes  on  to  say 
that  "  obviously  this  rapid  exhaustion  of  the  final  available  and 
dependable  buying  power  in  the  market  could  not  continue."  In 
one  paragraph  he  is  worried  about  stocks  going  up  too  fast  if  they 
continued  the  ban  on  short  selling  and  in  another  paragraph  he  is 
worried  for  fear  there  wouldn't  be  enough  short  interest  buying 
power  to  check  the  market,  in  case  of  decline. 

The  writer  firmly  believes  that  the  board  of  governors  of  the  New  ^ 
York  Stock  Exchange  is  absolutely  afraid  to  put  a  ban  on  short  I 
selling  for  any  length  of  time  as  they  well  know  that  the  prices  of  I 
stocks  would  very  quickly  rise  to  their  rightful  value  and  they  would  J 
then  be  blamed  for  having  prolonged  the  depression. 

He  refers  to  "  bear  raiding,"  and  says :  "  I  would  like  to  ask  just 
what  proof  there  is."  Inferring  that  there  is  no  bear  raiding.  He 
certainly  could  not  expect  anyone  outside  of  the  exchange  to  obtain 
the  evidence,  but  he  then  goes  on  to  say :  "As  I  have  said,  the  ex- 
cliange  is  absolutely  opposed  to  *  bear  raiding  '  and  has  used  and 
will  continue  to  use  all  of  its  power  to  stop  this  practice  and  to  dis- 
cover and  punish  bear  raiders,  which,  in  itself,  is  an  admission  that 
bear  raiding  is  being  practiced. 

He  states  that  "the  stock  market  reflects  business  conditions.  It 
is  not  their  cause.  It  is  wrong  to  say  that  a  ban  on  short  selling 
could  halt  our  business  depression."  There  are  undoubtedly,  how- 
ever, millions  of  people  who  do  not  agree  with  Mr.  Whitney  and 
would  like  to  see  an  absolute  60-dav  ban  tried  out. 

If  the  wings  of  the  New  York  Stock  Exchange  had  been  clipped 
over  a  year  ago  I  believe  that  the  business  of  the  country,  which 
was  due  for  some  hesitation  on  account  of  overproduction,  would 
have  been  well  on  its  way  to  recovery:  that  bank  failures  would 
have  been  not  much  above  normal;  that  thousands  of  lives  would 
have  been  saved  from  suicide,  and  our  problem  of  unemployment 
would  have  been  minimized. 

Clip  the  wings  of  the  New  York  Stock  Exchange  and  prevent  a 
reoccurrence  of  the  terrible  conditions  that  have  existed  during  the 
past  two  years. 

I  make  the  suggested  remedies : 

The  present  New  York  State  law  reads  as  follows : 

Hypothecation  of  Customers'  Securities :  A  person  engaged  in  the  business  of 
IHirchasing  and  selling  as  a  broker  stocks,  bonds,  or  other  evidences  of  debt 
of  corporations,  companies,  or  associations,  who — 

1.  Having  in  his  possession,  for  safe  keeping  or  otherwise,  stocks,  bonds,  or 
other  evidences  of  debt  of  a  corporation,  company,  or  association  belonging  to 
a  customer,  without  having  any  lien  thereon  or  any  special  property  therein, 
pledges  or  disposes  thereof  without  such  customer's  consent ;  of 
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2.  Having  in  his  possession  stocks,  bonds,  or  other  evidences  of  debt  of  a 
corporation,  company,  or  association  belonging  to  a  customer  of  which  he  has 
a  lien  for  indebtedness  due  to  him  by  the  customer,  pledges  the  same  for  more 
than  tlie  amount  due  to  him  thereon,  or  otherwise  disposes  thereof  for  his  own 
benefit,  witliout  the  customer's  consent,  and  without  having  in  his  possession 
or  sul)ject  to  his  control,  stocks,  bonds,  or  other  evidences  of  debt  of  the  kind 
and  amount  to  wliich  the  customer  is  then  entitled,  for  delivery  to  him  upon 
his  demand  therefor  and  tender  of  the  amount  due  thereon,  and  thereby 
causes  the  customer  to  lose,  in  whole  or  in  iiart,  such  stocks,  bonds,  or  other 
evidences  of  debt,  or  the  value  thereof; 

Is  guilty  of  a  felony,  x^unishable  by  a  fine  of  not  more  than  $5,000  or  by 
imprisonment  for  not  more  than  two  years,  or  by  both. 

Every  member  of  a  firm  of  brokers  who  either  does,  or  consents  or  assents 
to  the  doing,  of  any  act  which  by  the  provisions  of  this  or  the  last  preceding 
section  is  made  a  felony  shall  be  guilty  thereof. 

Suggestion  No.  1  is  that  this  New  York  State  law  might  be 
changed  so  that,  when  a  broker  wished  to  borrow  a  customer's 
security,  permission  would  have  to  be  obtained  in  every  individual 
case  and  in  any  event  not  over  48  hours  previous  to  the  time  the 
security  was  to  be  loaned  and  the  loaning  permission  should  contain 
full  description  of  the  security,  including  the  certificate  number 
or  numbers.  This  would  then  prevent  brokers  from  obtaining  the 
complete  control  of  a  customer's  securities  which  he  now  has  when 
he  compels  him,  when  he  opens  an  account,  to  sign  an  agreement 
that  offsets  the  intent  of  this  New  York  State  law.  I  have  with 
me  several  copies  of  these  brokers'  agreements  which  are  practically 
identical. 

Suggestion  No.  2  is  to  change  the  present  tax  law  on  profits 
from  selling  against  the  box.  At  the  present  time  a  great  amount 
of  short  selling  comes  from  selling  against  the  box,  that  is,  a  man 
might  have  1,000  shares  of  stock  for  which  he  paid  $20  a  share  a 
few  years  ago.  The  stock  is  now  selling  for  $100  a  share,  but  the 
market  is  breaking  and  he  sells  short  1,000  shares  of  this  same 
stock  at  $100  per  share  and  buys  in  a  week  later  for  $90.  He  has 
made  approximately  $10,000  profit  and  it  is  on  this  profit  only  that 
he  has  to  pay  a  United  States  Government  tax.  If  the  Government 
would  require  him  to  pay  a  tax  on  the  profit  above  the  original 
cost,  namely  on  a  profit  of  about  $80,000,  there  would  undoubtedly 
be  much  less  short  selling  and  consequently  much  less  aid  to  organ- 
ized bear  operators. 

Suggestion  No.  3.  Have  a  tax  of  50  per  cent  or  more  on  profits 
made  by  the  sale  and  purchase  of  securities;  that  is,  where  the  sale 
was  made  first. 

Suggestion  No.  4  is  that  laws  might  be  passed  in  the  various 
States  giving  the  department  from  which  a  broker  obtains  his  license 
to  operate  in  that  State  power  to  grant  licenses  under  certain  re- 
stricted conditions.  Make  each  broker  sign  an  agreement  that  gives 
him  (the  broker)  permission  to  loan  his  (the  customer's)  stock. 
All  reference  to  the  loaning  of  a  customer's  stock  should  be  left 
out  of  the  general  agreement,  known  as  a  "  transfer  authorization," 
which,  among  other  things,  gives  the  broker  permission  to  borrow 
from  the  banks  on  customer's  securities.  If  the  customer  is  willing 
to  allow  the  broker  to  loan  his  stock  that  permission  should  be  con- 
tained in  an  entirely  separate  agreement  very  plainly  identified 
by  such  words  as:  Permission  to  loan  agreement.  This  would  give 
right  of  contract,  yet  make  it  voluntary  and  more  understandable 
by  the  customers,  the  great  majority  of  whom  do  not  realize  when 


thev  sign  a  broker's  agreement  that  they  are  giving  that  broker 
absolute  control  of  his  securities,  with  complete  power  to  loan  to 
himself  or  others. 

STATEMENT  OF  S.  S.  HUEBNEE,  PROFESSOR  OF  INSURANCE  AND 
SmERCE,  WHARTON  SCHOOL  OF  FINANCE  AND  COMMERCE, 
UNIVERSITY  OF  PENNSYLVANIA,  PHILADELPHIA,  PA. 

Mr.  Tucker.  You  time  is  limited.     Possibly  you  can  come  back 

'^^'Mr.  HuEBNEK.  We  have  what  is  known  as  the  Wharton  Institute 
meeting,  held  only  once  a  year  and  scheduled  for  to-morrow  and 
Friday,  and  I  am  in  charge  of  the  round  table  in  my  own  subject, 
and  I  am  afraid  I  could  not  be  here  on  those  two  days. 

Mr.  McKeown.  You  might  go  ahead  as  far  as  you  can  and  then 
insert  the  rest  of  your  statement. 

Mr.  Cellar.  Could  Mr.  Huebner  return  subsequently  to  conclude 
his  remarks?    We  will  meet  again  on  Friday. 

Mr.  Huebner.  I  will  be  glad  to  come  on  any  day  that  I  possibly 

can. 

\T'p   Tttcker    Proceed  now. 

Mr.  Huebner.  Short  selling  is  an  outstanding  practice  on  all  or- 
ganized markets— both  security  and  commodity— and  its  origin  as  an 
institution  coincides  substantially  with  the  very  beginning  of  such 
markets.  When  business  conditions  are  normal  or  prosperous,  and 
the  price  of  everything  is  reasonably  high  as  a  consequence,  no 
complaints  are  heard.  But  every  time  that  business  of  all  kinds 
is  in  the  depths  of  a  business  convulsion  (  which  seems  Jo  have  oc- 
curred about  every  8  to  10  years  during  the  past  200/  yearsftand  prices 
of  all  things— including  not  only  stocks  and  bohds  but  also  real 
estate,  mineral  products,  and  wholesale  and  retail  prices  of  the 
multitudinous  number  of  nonexchange  commodities— are  greatly 
depressed,  the  reading  public  is  supplied  with  barrage  after  bar- 
rage against  short  selling.  Comparatively  little  thought,  however,  is 
given  to  the  fact  that  nonexchange  quotations  show  on  the  average 
during  each  of  these  business  convulsions  a  price  decline  fully  as 
great  as  those  established  upon  our  speculative  exchanges. 

It  is  only  natural  to  search  for  an  explanation  of  our  constantly 
recurring  business  convulsions,  and  in  this  connection  if  short  sell- 
ing is  wrong  or  evil  it  ought  to  be  prohibited.  But  if  necessary 
and  useful  in  the  maintenance  of  a  free  and  two-sided  market, 
although  never  perfect  in  the  sense  that  none  of  our/goocf/economic 
institutions  are  perfect,  it  should  not  be  prohibited  or^urinecessarily 
stifled  in  its  economic  functioning.  Reasonableness  requires  that 
we  affix  the  blame  for  our  recurring  business  convulsions  upon  the 
excessively  speculative  nature  of  man — especially  during  the  bull 
racketeering  period  of  the  boom  years  of  the  industrial  cycle,  such 
as  we  witnessed  last  time  during  1928-29,  and  the  unwise  extension 
of  credit  by  the  billions  to  back  up  such  speculative  excesses  for 
the  rise. 

The  factors  which  cause  the  stupendous  and  forced  liquidation  in 
practically  all  values  during  a  business  depression — whether  repre- 
sented on  exchanges  or  not,  and  usually  to  a  degree  fully  as  great 
in  values  not  determined  on  exchanges — are  fundamentally  economic 
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and  inherently  associated  with  the  economic  nature  of  man  and  would 
exert  substantially  the  same  ultimate  influence  by  way  of  price  de- 
clines, irrespective  of  the  presence  or  absence  of  short  selling. 
Short  selling  is  not  responsible  for  the  unwise  buying  and  the  unwise 
credit  commitments  and  the  world  forces  that  cause  our  periodic 
economic  ups  and  downs.  Speculation,  whether  on  the  long  or  the 
short  side,  merely  reflects  the  bearing  of  those  fundamental  factors 
upon  values.  It  passes  its  collective  judgment  upon  those  factors 
and  seeks  to  appraise  them  in  the  form  of  price  quotations.  The 
speculator,  be  he  buyer  or  short  seller,  is  interested  in  the  correctness 
of  his  judgment  with  respect  to  the  future  course  of  prices.  He 
aims  to  anticipate  the  future  as  regards  business  conditions.  From 
a  practical  standpoint,  speculators  as  a  group  are  no  doubt  anxious 
to  see  prices  higher  rather  than  lower — at  least  sufficiently  high  to 
please  the  community — because  they  know  that  unusually  low  prices 
spell  public  criticism  and  endless  trouble.  When  entering  upon  his 
connnitments,  the  speculator  has  no  reason  to  prefer  declining  over 
rising  prices.  There  is  no  need  whatever  for  hnn  to  l)e  a  proverbial 
bear,  or  to  be  obsessed  with  a  malicious  desire  to  see  values  decline. 
Either  side  of  the  market  will  net  him  the  same  gain — furnish  to  him 
the  same  motivating  force — and  his  only  problem  is  to  consider  and 
interpret  facts  and  to  appraise  correctly  the  factors  which  govern 
the  future  movement  of  prices. 

Short  selling  is  a  necessary  and  normal  part  of  an  organized 
market.  Before  discussing  the  more  general  economic  functions  of 
shoi-t  selling,  which  have  been  the  source  of  much  argument,  let  us 
first  enumerate  briefly  its  specific  services.  These  I  regret  to  say 
have  received  but  little  attention,  despite  their  outstanding  useful- 
ness.    Briefly  stated  they  are  six  in  number : 

First,  to  be  of  greatest  value  to  the  community  a  stock  market 
should  be  immediate  and  continuous  in  its  availability  for  any  stock 
as  regards  either  buying  or  selling.  Stated  in  another  way,  the 
market  should  be  so  organized  as  to  enable  buyers  or  sellers  to  obtain 
or  to  dispose  of  a  given  stock  at  any  time,  even  in  fairly  large 
amounts,  and  with  comparatively  rare  exceptions  at  a  price  varying 
but  slightly  from  the  last  previous  quotation.  Such  a  market  is  of 
great  value  to  the  community  in  many  respects.  It  gives  to  securi- 
ties listed  on  the  exchange  the  quality  of  liquidity,  i.  e.,  makes  them 
practically  synonymous  with  mcmey.  At  a  moment ""s  notice  the 
security  may  be  converted  into  cash,  if  need  requires,  and  creditors 
and  debtors  may  therefore  look  to  the  organized  market  as  a  dependa- 
ble type  of  credit  insurance.  Enormous  credit  may  thus  be  extended 
on  the  basis  of  a  reasonably  small  margin  as  between  current  market 
value  and  the  size  of  the  loan.  This  creditors  are  willing  to  grant 
because  of  their  knowledge  that  the  collateral  may  be  sold  promi)tly 
in  a  dependable  market  which  fluctuates  but  slightly  in  the  course 
of  an  hour  or  a  day.  Similarly,  holders  of  money  may  readily  con- 
vert the  same  into  securities  for  investment  purposes.  There  is  also 
assurance  of  a  fairly  continuous  price  quotation  service  to  both 
creditors  and  owners,  publicly  and  gratuitously  available  to  all  in- 
terested parties. 

But  the  factor  which  gives  this  dependable  continuity  is  the 
presence  of  an  ever  sufficient  group  of  speculators  always  ready  to 
buy  or  sell  at  any  time  during  business  hours.     We  all  know  the 


lack  of  dependability  of  an  auction  market,  with  its  absence  of  short 
selling,  and  the  great  variations  in  price  between  sales  at  such  a 
market.  To  prohibit  short  selling  would  tend  greatly  toward  iiiak- 
ing  an  auction  market  of  our  organized  stock  market.  Dependence 
upon  actual  demand  or  supply  in  any  given  stock  from  the  outside 
public  would  certainly  prove  dangerous  to  the  existence  of  aii 
immediate  and  continuous  market.  But  fortunately  there  is  a  large 
«rroup  (consisting  principally  of  floor  dealers  who  make  speculation 
Uieir  life's  work)  containing  a  sufficient  number  at  almost  any  time 
to  meet  the  need  of  either  demand  or  supply  at  reasonably  small 
variations  in  price.  If  only  owned  stock  could  be  sold,  a  purchasing 
broker  would  often  find  on  the  exchange  no  order  to  sell  the  amount 
desired.  Much  time  would  be  wasted  and  the  price  would  probably 
have  to  be  raised  considerably  before  attracting  outside  attention. 
Instead,  however,  the  buying  broker's  bid  is  usually  met  promptly 
by  some  short  seller,  present  on  the  exchange,  at  a  small  variation 
in  price,  and  who  just  previously  probably  had  little  thought  of 
making  such  a  sale.  Similarly,  a  sale  of  stock  often  could  not  be 
made  except  with  the  loss  of  much  time  and  a  considerable  con- 
cession in  price,  if  dependent  upon  an  order  to  purchase  from  the 
outside.  However,  this  sale  is  likely  to  be  made  promptly,  and  at  a 
small  variation  in  price,  to  some  floor  speculator  who  concludes  to 
cover  his  short  sale  in  that  stock  made  some  time  previously.  Short 
selling  thus  increases  greatly  the  selling  and  buying  opportunities  in 
the  market.  It  makes  for  an  immediate  and  continuous  market. 
It  helps  to  make  a  free  market,  free  from  auction  handicaps. 

Second,  probably  20  per  cent  or  more  of  the  total  purchases  and 
sales  on  the  New  York  Stock  Exchange  consists  of  transactions  in 
odd  lots — lots  of  1,  2,  10,  50,  or  some  other  number  of  shares  less 
than  the  regular  lots  of  100  shares  or  multiples  of  100.  In  their 
number  these  odd-lot  transactions  probably  exceed  the  total  number 
of  regular  transactions.  They  represent  the  purchase  and  sales  of 
the  millions  of  our  people,  who  should  be  given  the  same  opportunity 
for  an  immediate  market  at  small  variations  in  price  as  is  accorded 
to  the  wealthy.  This  opportunity  is  furnished  to  the  millions 
through  the  operations  of  odd-lot  dealers,  whose  business  it  is  either 
to  buy  or  sell  at  once,  as  the  case  may  be,  any  odd-lot  which  is  offered 
or  desired,  and  at  variations  of  only  an  eighth  or  a  quarter  from  the 
price  prevailing  for  full  100-share  lots. 

But  imagine  the  risk  and  difficulty  to  the  odd-lot  dealer  in  filling 
such  small  orders  in  the  absence  of  short  selling.  A  broker  receives 
an  order  from  his  customer  to  buy  lo  shares  of  a  given  stock.  To 
avoid  delay  in  finding  a  seller  of  this  odd  amount  of  stock,  as  well  as 
the  labor  and  inconvenience  altogether  out  of  proportion  to  the  com- 
mission charged,  the^broker  goes  straight  to  an  odd-lot  dealer,  who 
automatically  gives  the  stock  at  a  small  fraction  above  the  current 
price  for  100  shares.  The  odd-lot  dealer  does  not,  of  course,  possess 
the  stock,  and  can  not  be  expected  to  do  so.  All  day  long  he  sells 
odd  lots  in  numerous  stocks,  and  give  them  automaticallv  as  they 
are  asked  for  and  at  prevailing  prices.  The  poor  are  therefore  given 
a  market  ]ust  as  continuous  and  just  as  good — making  allowance  for 
a  small  fraction  of  a  point — as  the  well-to-do. 

Almost  invariably  the  odd-lot  dealer  sells  the  stocks  short,  and 
only  because  of  short  selling  can  he  render  the  service.    He  sells  the 
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odd  lot  short  in  anticipation  of  disposing  before  long  of  a  total  of 
100  hundred  shares  in  the  given  stock.  Then  he  hopes  promptly 
to  cover  his  short  sales  with  the  purchase  of  a  100-share  lot  in  the 
open  market  at  a  price  which  will  yield  a  profit  of  about  one-eighth. 
Speed  is  the  very  essence  of  his  business.  He  relies  upon  the  con- 
tinuous market  for  the  100  shares,  and  in  all  probability  manages 
to  purchase  the  same,  before  too  much  time  for  an  adverse  price 
change  has  elapsed,  from  some  one  who  sells  the  same  short  to  him. 
Thus  a  short  seller,  in  the  open  market,  helps  to  protect  the  odd-lot 
short  seller  himself.  If  that  odd-lot  dealer  were  dependent  for  his 
100  shares  upon  an  offering  from  the  outside,  where  the  seller  actu- 
ally owns  the  stock,  he  would  certainly  have  to  be  wary  about  the 
risk  assumed  and  would  increase  greatly  the  margin  between  the 
price  at  which  the  odd-lot  was  given  and  the  prevailing  price  for 
100-share  lots. 

Mr.  Celler.  What  would  be  the  increase  ? 

Mr.  HuEBNER.  I  could  not  exactly  say,  but  it  would  be  very  sub- 
stantial. Personally  I  would  not  want  to  do  it  for  less  than  two 
whole  points  on  any  active  stock. 

Mr.  Celler.  There  are  about  17,000,000  holders  of  stock  in  this 
country. 

Mr.  HuEBNER.  Yes. 

Mr.  Celler.  That  increase  would  affect  17,000,000  holders. 

Mr.  Huebner.  And  particularly  poor  people  as  contrasted  with 
the  wealthy. 

Mr.  Tucker.  Proceed. 

Mr.  Huebner.  Similarly,  if  the  broker  wishes  to  sell  13  shares 
for  a  customer,  the  odd-lot  dealer  will  promptly  take  the  same  at  a 
small  fraction  of  a  point  below  the  price  for  100-share  lots.  Again 
he  anticipates  the  accumulation  of  100  shares  before  long.  Having 
done  so,  and  not  desiring  to  remain  the  owner  of  the  shares,  he 
proceeds  to  the  open  market  to  sell  the  same  in  the  hope  that  there 
has  been  no  unfavorable  change  in  price.  Here  again  the  continuous 
market  is  his  insurance.  Dependence  upon  a  buying  order  from 
the  outside  would  certainly  be  risky.  But  in  all  probability  the  100 
shares  are  promptly  taken  by  a  floor  speculator  who  desires  to  cover 
his  short  sale  in  the  same  stock,  made  some  time  previously.  It  is 
difficult  to  see  how  the  present  odd-lot  system,  so  beneficial  to  the 
mass  of  our  people,  could  operate  without  short  selling.  Risk  must 
be  borne  by  some  one,  and  the  odd-lot  dealer,  in  the  absence  of  an 
immediate  market  guaranteed  by  short  selling,  would  not  be  dis- 
posed to  take  or  to  give  the  stock  at  an  eighth  or  a  quarter  below 
or  above  the  prevailing  price  for  100  shares.  The  marginal  differ- 
ence would  have  to  be  increased  greatly  against  the  public,  assuming 
even  that  the  odd-lot  dealer  would  care  to  continue  in  his  business. 

Third,  because  of  short  selling  owners  of  securities,  unable  to 
deliver  at  once,  may  sell  the  same  at  a  price  regarded  as  advan- 
tageous and  borrow'  for  purposes  of  deliveiT.  This  advantage  ap- 
plies ever  so  frequently.  Thus  the  owner  of  securities  may  be  on  a 
long  journey,  without  desiring  to  carry  his  securities  with  him  and 
without  anyone  else  having  access  to  his  safe-deposit  box.  Securities 
in  foreign  countries  may  be  sold,  in  the  regular  way  and  at  a  price 
contemplating  immediate  delivery,  pending  their  transportation  to 
the  market  wTiere  sold.    Again,  sales  may  be  made  against  securities 


that  have  not  yet  been  given  delivery  form  by  the  corporation,  but 
which  the  seller  knows  will  be  delivered  later. 

Fourth,  distributors  of  stock  issues  often  find  themselves  faced 
suddenly  with  unfavorable,  unforeseen  market  conditions,  and  the 
issue  then  becomes  in  common  parlance  an  '"  undigested  "  one.  Un- 
less enabled  to  hedge  this  dangerous  market  position,  the  undigested 
issue  of  which  they  are  long,  and  which  they  usually  hold  on  bor- 
rowed funds,  may  involve  them  in  a  huge  loss.  Just  as  grain  and 
cotton  distributors  almost  invariably  insure  their  accumulations 
against  a  price  decline  through  the  short  selling  of  an  equal  amount, 
so  prudence  may  dictate  that  the  distributor  of  securities,  in  the  event 
of  a  dismal  future  outlook,  may  hedge  his  long  account  by  selling 
short  a  sufficiently  wide  and  well-chosen  range  of  other  securities, 
of  a  similar  nature,  at  current  prices  on  the  theory  that  fundamental 
changes  affect  more  or  less  evenly  the  entire  market  for  that  par- 
ticular type  of  stock.  He  operates  on  the  theory  that  a  serious  de- 
cline of  his  holdings,  occasioned  by  the  adverse  circumstances  sud- 
denly encountered,  will  substantially  be  offset  by  the  profits  accruing 
on  the  short  sales. 

Fifth,  one  of  the  outstanding  features  of  organized  stock  and 
commodity  markets  is  the  practice  of  "  arbitraging."  Should  a 
stock  in  one  market  sell  higher  than  in  another,  a  so-called  arbi- 
trager will  buy  the  stock  in  the  low  market  and  immediately  sell 
the  same  short  in  the  high  market  with  a  view  to  making  the  dif- 
ference in  price.  The  practice  is  beneficial  in  a  number  of  ways. 
It  tends  to  level  securities  to  a  common  price  throughout  the  Na- 
tion as  well  as  on  the  markets  of  foreign  countries.  It  is  also  val- 
uable in  facilitating  foreign  exchange  transactions.  Moreover,  arbi- 
tragers help  to  make  the  market  more  continuous,  their  buying  and 
selling  adding  to  the  demand  and  supply  which  meet  the  needs  of 
others.  But  while  arbitraging  itself  aids  the  continuous  market,  it 
is  also  entirely  dependent  upon  a  continuous  market  if  the  two 
transactions  are  to  be  made^simultaneously  in  the  two  different  mar- 
kets without  an  appreciable  variation  in  the  prices  prevailing  in  those 
markets  at  the  time  the  arbitrage  transaction  was  undertaken.  More- 
over, as  already  pointed  out,  the  continuous  market  upon  which  the 
adbitrager  relies,  is  largely  due  to  the  practice  of  shoi-t  selling. 
Again,  the  arbitrager  is  himself  a  short  seller  in  the  high  market, 
and  can  not  operate  if  short  selling  is  prohibited. 

Mr.  Celler.  Would  that  prohibition  against  short  selling  cause 
foreign  owners  of  stock,  foreign  investments,  to  keep  away  from  the 
American  market  and  discourage  investment  in  American  securities? 

Mr.  Huebner.  It  would  discourage  investing  but  as  to  keeping 
them  out  of  the  market  it  would  be  hard  to  say. 

Mr.  Celler.  I  mean  discourage  investing  in  American  securities. 

Mr.  Huebner.  To  an  extent. 

Mr.  LaGuardia.  Then  it  would  stop  gambling. 

Mr.  Celler.  You  have  to  have  a  wide  open  market  for  securities. 
Speculation  is  necessary.     Speculation  is  not  gambling. 

Mr.  Tucker.  Proceed. 

Mr.  Huebner.  Sixth,  stockholders  in  American  corporations  are 
very  frequently  offered  the  privilege  of  subscribing  to  new  stock 
at  some  price  below  the  current  market  quotation.  This  privilege — 
called  a  "  right  "  in  market  terminology — has  a  computable  value 
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which  may  be  realized  by  selling  the  rights  in  the  open  market  long 
before  the  new  stock  is  issued  by  the  corporation.  Probably  the 
majority  of  outstanding  stock  in  America  has  come  into  existence 
via  this  method,  many  corporations  having  increased  their  original 
outstanding  stock  tenfold,  or  more,  in  this  manner.  Moreover, 
probably  the  majority  of  stockholders  desire  to  sell  their  rights  at 
a  fair  price,  rather  than  take  up  the  new  stock  at  the  subscription 
price  set  by  the  corporation,  possibly  because  they  lack  the  funds  and 
do  not  desire  to  borrow,  but  more  probably  because  they  do  not  wish 
to  overload  their  investment  basket  with  too  much  in  a  single  issue. 
The  matter  of  selling  these  rights  is  therefore  an  important  prob- 
lem. Yet  it  is  important  to  know  that  arbitragers  furnish  the  con- 
tinuous buying  power  that  accommodates  the  thousands  upon  thou- 
sands of  stockholders  in  such  giant  corporations  as  the  Pennsylvania 
Kailroad,  the  United  States  Steel  Corporation,  and  the  American 
Telegraph  &  Telephone  Co.,  when  they  are  all  endeavoring  in  the 
course  of  a  few  weeks  or  months  to  dispose  of  their  rights  in  the 
market.  As  the  arbitragers  buy  the  rights  at  a  price  slightly  below 
their  mathematical  value,  as  compared  with  the  price  of  the  old 
stock,  they  sell  an  equivalent  amount  of  the  old  stock  short  at  the 
market  price  and  borrow  shares  temporarily  to  fulfill  delivery. 
The  slight  difference  in  price — usually  only*  an  eighth  or  a  quar- 
ter— constitutes  their  profit,  and  a  sinall  payment  it  is  for  the 
stockholder  to  give  in  view  of  his  relief  from  trouble  and  the  im- 
mediate receipt  of  the  cash.  When  the  new  stock  is  finallv  issued 
by  the  corporation,  possibly  some  6  or  12  months  later,  having  been 
paid  for  by  the  arbitrager  in  accordance  with  the  terms  specified  by 
the  corporation,  the  arbitrager  will  deliver  the  shares  in  fulfillment 
of  the  loan  transaction  entered  into  when  the  short  sale  was  made. 
However,  if  the  possessor  of  rights  so  wishes,  he  may  sell  old  stock 
short  for  an  amount  equal  to  the  new  shares  to  be*  received  later 
from  the  corporation.  In  the  meantime  he  has  borrowed  shares  on 
a  short  sale,  but  returns  the  loan  upon  the  receipt  of  the  shares  from 
the  corporation. 

Much  the  same  plan  is  also  followed  in  the  marketing  of  con- 
vertible bonds.  Where  a  bond  is  convertible  into  stock,  the  two 
securities  should  sell  in  proper  relationship  to  one  another.  Should 
they  sell  out  of  line,  the  arbitrager  will  buv  the  low-priced  security 
and  sell  short  the  high  one.  This  practice  will  soon  level  tbp  two 
prices  to  their  mathematical  equivalent,  and  the  public  will  have  the 
proper  bond  market  without  any  of  the  computations,  even  assum- 
ing that  they  were  able  to  do  the  computing.  The  hohler  of  a  con- 
vertible bond,  should  there- be  a  gain  derived  from  its  ccmvei-sion 
feature,  need  only  sell  the  same  to  an  arbitrager  and  receive  his  cash 
without  going  through  the  process  of  actually  effecting  the  conver- 
sion of  the  bond  into  the  stock. 

Short  selling  is  not  a  substantial  cause  of  present  business  condi- 
tions. The  afoiementioned  specific  services  show  that  short  selling 
constitutes  a  normal  part  of  a  free  and  efficient  stock  market.  While 
by  no  means  perfect,  just  as  is  the  case  with  any  other  good  economic 
institution  I  know  of,  its  services  are  many  and  important,  and 
there  does  not  seem  to  me  to  be  any  good  reason  for  prohibiting 
\the  practice  or  restricting  it  to  the  point  of  inefficient  operation. 
In  innumerable  directions  our  contractual  relations  require  us  to  sell 


<roods  and  services  for  future  delivery  which  we  do  not  now  own. 
In  other  words,  we  are  "  short "  for  the  time  being  of  that  which 
we  promise  to  deliver  later.  Analogous  to  many  other  business  con- 
tracts, the  short  sale  is  simply  a  contract  calling  for  the  delivery 
of  stock  in  the  future.  To  sell  a  stock  without  owning  it  in  the 
present  is  to  my  mind  no  more  wrong  than  to  sell  commodities  or 
services  which  we  do  not  possess  for  immediate  delivery.  To  bor- 
row stock  in  fulfillment  of  a  sale  is,  in  my  opinion,  no  more  wrong 
than  to  borrow  money  in  fulfillment  of  a  purchase.  And  for  the 
owner  of  stock,  or  its  legal  possessor  as  pledgee,  who  stands  in  need 
of  money,  to  lend  the  same  to  a  short  seller  for  a  loan  equal  to 
the  current  market  price  of  the  stock  is  in  my  opinion  no  more 
wrong  than  for  that  same  owner  of  the  stock,  or  its  legal  pledgee, 
to  pledge  it  at  a  bank  for  a  loan  of  80  per  cent  of  its  market  value. 

But  some  may  argue :  We  are  not  concerned  with  the  legal  nature 
of  short  selling  and  its  services  in  normal  times;  to-day  we  are  in 
the  midst  of  a  withering  business  depression  and  short  selling  is  a 
substantial  cause  of  the  misery  which  has  happened. 

A  little  reflection  I  am  sure  will  result  in  a  more  charitable  view. 
The  fundamental  cause  of  all  business  depressions  has  been  excessive 
speculation  during  the  boom  years  just  before  the  smash— fanned  up 
to  fever  heat  with  the  new-era  idea  and  backed  up  with  the  gen- 
erous extension  of  unwise  credit — not  only  in  the  stock  market,  but 
in  real  estate,  mining,  oil  production,  manufacturing,  wholesaling, 
and  retailing.  In  everything  that  affords  the  opportunity  for  spec- 
ulation man  seems  to  indulge  in  that  pastime.  Securities  yielding 
2  or  3  per  cent  on  the  purchase  price  are  purchased  with  credit  cost- 
ing 8  to  9  per  cent,  certainly  a  wonderful  business  proposition  as 
was  the  case  in  1929.  Securities  are  bought  not  for  income,  but  with 
the  idea  of  unloading  onto  the  next  man  and  that  soon.  And  so  in 
tlie  course  of  time  a  vast  amount  of  speculative  error — a  veritable 
mass  of  T.  N.  T. — is  accumulated,  backed  up  with  borrowed  funds. 
And  in  1928-29,  along  with  all  the  regular  sources  of  speculative  in- 
debtedness, we  added  the  further  indebtedness  problems  of  foreign 
bonds  on  a  gigantic  scale  and  installment  buying  running  into  the 
billions.  We  feasted  at  the  banquet  table  of  credit,  were  galvan- 
ized into  brbavery  by  the  new-era  apostles,  atid  then,  as  has  been  well 
said,  became  thoroughly  constipated  with  debts.  The  huge  mass  of 
explosive  was  ready  for  the  shock,  and  only  required  a  mere  match  of 
some  kind  to  ignite  the  fuse.  The  explosion  occurred  in  October 
and  November  of  1929,  and  then,  as  always,  after  the  stock  market 
debacle  the  business  depression  has  to  run  its  course.  We  then 
begin  to  realize  that  debts  remain  a  constant,  whereas  the  collateral 
deposited  behind  the  debts  is  extremely  variable  in  its  dollar  valua- 
tion. 

We  have  a  tendency  to  emphasize  the  mere  match  and  to  forget  the 
vast  mass  of  explosive  speculative  error.  But  we  finally  realize 
that  the  real  problem  is  one  of  debts,  debts,  debts.  There  must  be 
substantial  liquidation  of  this  indebtedness  before  we  can  have  a 
worth-while  recovery,  and  we  are  now  in  the  painful  process  of  that 
liquidation.  Very  much  of  the  liquidation  during  the  past  two 
years  has  been  forced  liquidation  in  the  stock  market  by  those  who 
hold  stock  on  margin,  or  whose  stock,  although  owned  outright,  had 
to  be  sold  as  the  only  available  liquid  assets  to  protect  the  nonliquid 
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business  or  private  estate.  The  whole  Nation,  and  much  of  the  rest 
of  the  worhl,  has  been  liquidating  on  the  New  York  Stock  Exchange. 
That  market  has  had  a  run  on  it  for  over  two  years,  just  as  a  bank 
can  experience  a  run.  The  problem  has  really  been  a  forced  liquida- 
tion of  what  was  owned  outright  or  was  held  on  margin.  Nor  was 
the  problem  confined  to  individuals  who  found  their  loans  called 
or  had  their  borrowing  power  restricted.  Banks,  trust  companies, 
insurance  companies,  and  other  institutional  investors  also  sold  in 
their  desire  to  be  as  liquid  as  possible.  Corporations  with  surpluses 
in  securities  were  obliged  to  convert  the  same  into  cash  to  meet  press- 
ing needs  occasioned  by  business  declines.  Everywhere  there  was 
forced  liquidation  to  keep  business  moving  in  a  fashion,  and  all  eyes 
Avere  turned  toward  the  stock  market  as  the  only  available  continu- 
ous market.  In  the  meantime  there  was  an  unwillingness  to  buy  by 
the  more  fortunate,  motivated  by  a  fear  that  the  worst  was  yet  to 
come. 

The  seriousness  of  the  problem  is  indicated  by  the  fact  that 
brokers'  loans  declined  since  1929  from  eight  and  a  half  billions  to 
about  half  a  billion,  or  a  decline  to  one-seventeenth  of  the  former 
amount.  During  1931  bonds  listed  on  the  New  York  Stock  Ex- 
change, in  which  there  is  practically  no  short  selling,  declined  by 
twelve  billions  of  dollars,  as  compared  with  eighteen  billions  for  all 
stocks  listed  on  the  exchange.  And  the  volume  of  listed  stocks, 
it  should  be  noted,  is  much  larger  than  the  volume  of  bonds  under 
consideration.  Time  upon  time,  innumerable  preferred  stocks  in 
which  no  short  selling  is  practiced  tumbled  10  points  or  more  be- 
tween sales  of  100  shares  only.  Many  of  the  best  bonds  had  vir- 
tually no  market  at  times,  except  at  offers  four  or  five  points  under 
the  previous  sale,  and  many  are  selling  at  prices  so  low  as  to  cause 
one  to  wonder  why  the  stocks  of  the  issuing  corporations  should 
«till  be  selling  so  high. 

To  sRy  that  short  selling  is  a  substantial  cause  of  present  condi- 
ditions  is  to  emphasize  a  mere  match  and  to  forget  the  fundamental 
factors.  Hardly  one  in  ten  thousand  in  the  United  States  wants  to 
see  lower  stock  prices.  Yet  the  facts  in  the  situation  must  be  recog- 
nized as  they  are,  when  the  unknowing  are  possessed  with  fear, 
w^hile  the  foresight  of  those  who  know  tells  them  prices  will  go 
lower.  One  may  well  wonder,  in  view  of  all  that  liappened  by 
way  of  bull  racketeering  in  1928  and  1929,  whether  })rices  should 
not  be  as  low  as  they  are.  Any  number  of  corporations  are  abso- 
lutely in  the  red,  and  yet  their  common  stocks  are  still  selling  at 
prices  that  indicate  a  real  speculative  confidence  in  the  future  of 
the  Nation.  It  is  hard  to  believe  that  the  vast  moneved  interests 
of  this  great  Nation  and  the  innumerable  people  with  means  could 
not  literally  swamp  the  limited  short  interest  in  the  market — repre- 
senting but  a  few  million  shares  and  not  more  than  about  5  per 
cent  of  current  transactions — any  time  that  thev  reallv  wanted  to 
if  they  so  desired. 

In  regard  to  the  stabilizing  function  of  short  selling,  as  already  ex- 
plained, fundamental  economic  factors  exert  substantially  the  same 
ultimate  effect  as  regards  the  total  range  of  the  ])rice  decline  during 
a  business  depression,  irrespective  of  the  presence  or  absence  of  short 
selling.  But  the  real  question  is:  How  does  that  decline  take  place 
and  what  does  short  selling  accomplish  as  a  stabilizer  during  the 


time  required  by  the  market  to  pass  from  the  high  to  the  low  price 
limits?  The  distance  of  the  downward  movement  may  be  the  same, 
but  it  is  one  thing  to  drop  abruptly  from  a  precipice  through  a 
given  distance,  and  quite  another  to  descend  an  equal  distance  by 
rolling  gradually  down  the  hill.  Short  selling  tends  to  break  up  the 
downward  price  movement  into  gradual  installments  over  a  con- 
siderable period  of  time,  rather  than  have  it  occur  with  demoralizing' 
abruptness. 

To  illustrate,  the  bear  market  of  the  past  two  years  has  passed 
through  seven  successive  new  lows.  With  the  exception  of  the  first 
decline  (particularly  severe  because  of  the  virtual  absence  of  a 
worthwhile  short  interest  in  ever  so  many  stocks)  all  of  the  succeed- 
ing six  downward  movements  were  fairly  orderly  and  free  from  de- 
moralization despite  the  blackness  of  the  news.  Each  successive 
decline  was  halted,  in  large  part  by  the  buying  of  short  sellers  who 
had  sold  previously  and  who  were  desirous  of  taking  profits  follow- 
ing the  decline.  In  each  case  the  reaction  upward  was  about  half 
of  the  previous  decline,  and  so  stage  by  stage  through  seven  distinct 
movements  spread  over  a  2-year  period  the  market  gradually  moved, 
without  demoralization  except  in  the  first  instance,  to  the  ultimate 
level  to  which  it  was  destined  to  go  in  any  case  because  of  funda- 
mental economic  conditions.  In  the  meantime  plenty  of  opportu- 
nity was  given  to  individuals,  bankers,  and  investment  institutions  to 
observe  the  situation  and  to  limit  losses  before  ruin  resulted. 

Mr.  Tucker.  I  am  advised  that  our  time  is  about  expired.  We 
should  be  very  glad  to  have  you  on  Friday. 

Mr.  HuEBNEK.  If  I  can  possibly  be  here  on  Friday,  I  will  be 

here. 
Mr.  Celler.  Will  you  be  able  to  come  at  a  special  meeting  if  not 

on  Friday  ? 

Mr.  HuEBNER.  My  heavy  days  are  on  Monday  and  Tuesday. 

Mr.  LaGuardia.  What  is  it  you  say  you  represented  ? 

Mr.  HuEBNER.  The  Wharton  School  of  Finance  and  Commerce, 
University  of  Pennsylvania. 

Mr.  Tucker.  We  are  very  much  obliged  to  you  for  coming. 

Mr.  LaGuardia.  I  take  it  you  are  opposed  to  any  legislation? 

Mr.  Huebner.  I  am  not  opposed  to  publicity  but  I  would  be 
opposed  to  the  prohibition  of  short  selling,  and  I  would  be  opposed 
to  publicity  if  it  is  of  such  an  onerous  nature  as  to  interfere  with 
the  efficient  working  or  the  efficient  operation  of  short  selling;  but 
I  am  not  opposed  to  publicity. 

Mr.  LaGuardia.  Are  you  opposed  to  the  provisions  contained  in 
H.  R.4? 

Mr.  Hxjebner.  I  have  certain  suggestions  I  would  like  to  make 
there,  but  as  regards  publicity  per  se,  I  am  not  opposed. 

Mr.  LaGuardia.  I  will  ask  unanimous  consent  that  the  testimony 
of  Professor  Huebner  be  placed  along  with  that  of  the  opponents  of 
the  bill.  It  is  out  of  its  logical  order  at  this  time  with  the  pro- 
ponents of  the  bill,  and  it  would  be  confusing.  Let  the  proponents 
be  all  together  following  the  custom  of  this  committee  and  every 
other  committee,  and  the  testimony  of  the  opponents  be  together. 

(Thereupon,  at  12.10  o'clock  a.  m.,  the  committee  adjourned  to  meet 
again  at  10  o'clock  a.  m.,  Friday,  February  19,  1932.) 


I 


76 


SHORT  SELLING  OF  SECURITIES 


SHORT   SELLING   OF   SECURITIES 


77 


House  of  Representatives, 

SUBCOMMITTE  No.  3  OF  THE  CoMMITTEE  OF  THE  JuDICLARY, 

Friday^  February  19^  1932, 

The  subcommittee  met  at  10  o'clock  a.  m.,  Hon.  Henry  St.  George 
Tucker  (chairman)  presiding. 

Mr.  Tucker.  The  committee  will  be  in  order.  I  believe  Professor 
Huebner  is  here.  Professor  Huebner,  do  you  desire  to  be  heard 
further  ? 

STATEMENT  OF  PKOF.  S.  S.  HUEBNER,  WHARTON  SCHOOL  OF 
FINANCE,  UNIVERSITY  OF  PENNSYLVANIA 

^  Professor  Huebner.  I  was  asked  to  be  here  this  morning,  Mr. 
Chairman,  because  my  statement  was  just  about  half  finished  when  I 
was  here  on  Wednesday. 

Mr.  Tucker.  Yes. 

Professor  Huebner.  Now,  is  it  desired  that  I  complete  the  state- 
ment which  I  filed  for  the  record  at  that  time? 

Mr.  Tucker.  Well,  the  meeting  of  the  House  has  been  set  for  11 
o'clock  to-day.    Would  10  or  15  minutes  be  enough  for  you  ? 

Mr.  MiCHENER.  Well,  he  says  that  while  he  did  not  finish  on  Wed- 
nesday, he  had  inserted  in  the  record  his  entire  statement.  Do  we 
want  him  to  go  and  read  the  rest  of  it  ? 

Mr.  Tucker.  No;  if  you  left  it  to  go  in  the  record,  Professor 
Huebner,  it  will  not  be  necessary  for  you  to  read  it,  although  if  you 
desire  to  submit  anything  further,  we  will  be  glad  to  hear  you. 

Professor  Huebner.  I  will  leave  that  entirely  to  your  discretion, 
Mr.  Chairman. 

Mr.  Tucker.  Well,  as  we  are  a  little  pressed  for  time  to-day,  on 
account  of  the  early  meeting  of  the  House,  and  as  you  have  sub- 
mitted your  statement  for  the  record,  we  will  not  ask  you  to  make  a 
statement  at  this  time. 

Mr.  LaGuardia.  There  are  one  or  two  questions  that  I  should  like 
to  ask:  You  are  not  connected  with  the  stock  exchange,  I  under- 
stand. Professor  Huebner,  in  any  way  ? 

Professor  Huebner.  No;  I  am  not  connected  with  the  stock  ex- 
change in  any  way.  I  am  professor  of  insurance  at  the  Wharton 
School  of  Finance,  University  of  Pennsylvania,  and  teach  the  subject 
of  organized  security  and  commodity  markets.     I  was  asked  by  the 

stock  exchange  if  I  would  come  here 

Mr.  LaGuardia  (interposing).  Yes;  that  is  what  I  wanted  to 
get  at. 

Professor  Huebner  (continuing).  And  testify  on  the  economics 
of  short  selling. 

Mr.  LaGuardia.  That  is  what  I  mean — ^you  do  consulting  work  ? 

Professor  Huebner.  I  do  consulting  work,  but  am  in  no  way  affili- 
ated with  the  organization  of  the  stock  exchange. 

Mr.  LaGuardia.  Yes;  but  in  your  capacity  as  a  consultant,  you 
were  asked  to  make  this  statement? 

Professor  Huebner.  Yes. 

Mr.  LaGuardia.  I  want  to  ask  you  this  question:  What  is  your 
reaction  on  the  change  of  policy  announced  by  the  New  York  Stock 
Exchange  yesterday? 


Professor  Huebner.  I  just  had  occasion  to  see  the  statement  in  the 
newspapers  this  morning;  and,  assuming  that  that  statement  is 
accurate,  I  think  it  is  perfectly  all  right  to  get  the  consent  of  a 
customer  to  have  his  stock  loaned.  I  do  not  wish  to  see  short  selling 
prohibited,  but  a  regulation  of  the  kind  as  outlined  in  this  morn- 
ing's papers  I  think  is  satisfactory. 

Mr.  Celler.  This  regulation  provides,  does  it  not.  Professor  Hueb- 
ner, that,  before  a  broker  can  loan  a  customer's  stock  for  the  purpose 
of  effecting  a  short  sale,  he  must  obtain  the  written  consent  of  that 
customer  ? 

Professor  Huebner.  In  the  form  of  a  separate  consent. 
Mr.  Celler.  And  heretofore  there  has  always  been  included  on  an 
order  or  instructions  to  the  broker,  or  on  the  forms  that  were  used, 
a  general  permission  to  use  that  stock ;  is  that  not  true  ? 
Professor  Huebner.  That  is  correct,  sir. 

Mr.  Celler.  So  that  the  modification  announced  by  the  board 
of  governors  of  the  stock  exchange  is  to  this  effect,  that  hereafter, 
before  these  stocks  can  be  loaned,  there  must  be  a  specific  writing 
from  the  customer? 
Professor  Huebner.  That  is  correct,  sir. 

Mr.  Celler.  Now,  Professor  Huebner,  you  heard  somebody  tell 
at  a  previous  hearing  the  experience  of  Germany  in  prohibiting 
short  selling.  Just  tell  us  briefly,  will  you  please,  what  your  reaction 
in  reference  to  that  prohibition  was? 

Professor  Huebner.  According  to  my  understanding,  every  time 
a  law  has  been  passed  anywhere  and  has  been  in  existence  for  a 
sufficient  number  of  years  to  test  it,  the  law  first  proved  inoi^erative, 
and  then  was  repealed.  We  have  had  a  good  many  such  laws.  Ger- 
many, as  was  stated,  once  had  a  prohibition  of  short  selling,  accord- 
ing to  my  understanding,  it  was  subsequently  repealed.  But  we  have 
had  legislation  in  this  country  repeatedly  of  the  same  kind,  and  in 
every  instance  that  legislation  has  been  repealed. 
Mr.  Celler.  Why? 

Professor  Huebner.  Well,  it  did  not  seem  to  prove  workable,  and 
proved  harmful  to  the  existence  of  the  market. 
Mr.  LaGuardia.  You  mean  local  laws? 
Professor  Huebner.  Local  laws  and  one  national  law. 
Mr.  Celler.  The  national  law  was  in  1864,  at  the  instance  of  the 
Secretary  of  the  Treasury  Chase,  when  he  tried  to  prohibit  selling 
gold  futures? 

Professor  Huebner.  Yes.  At  that  time  gold  was  selling  at  a  very 
high  premium,  as  compared  with  greenbacks.  And,  according  to 
my  understanding,  it  was  felt  that  that  huge  difference  would  be 
lessened  if  short  selling  were  prohibited  in  gold.  But,  after  the 
lapse  of  just  a  few  weeks,  that  legislation  was  repealed. 

May  I  also  say  that  last  year,  in  the  month  of  May,  1931,  I  edited 
a  volume  on  Organized  Commodity  Markets,  which  was  published 
by  the  American  Academy  of  Political  and  Social  Science;  and  I 
had  one  of  my  colleagues.  Prof.  Wright  Hoffman,  prepare  an  article 
on  legislation,  past  as  well  as  present,  affecting  the  subject;  and  I 
think  that  article  would  clear  up  a  good  many  questions  along  that 
line,  because  the  article  refers  to  the  legislation.  And  if  I  may 
just  take  a  few  minutes,  I  will  point  out  a  few  of  the  bills : 
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In  England  as  far  back  as  1734,  according  to  this  article,  a  law 
^  as  passed  prolubiting  short  selling.  And  that  law,  like  some  other 
la^^,  simply  was  not  enforced;  and  in  1860  that  law  was  repealed. 
And  It  is  interesting  to  note  that  subsequently,  in  1893,  England 
passed  a  law  specifically  authorizing  short  selling 

In  the  State  of  New  York,  in  1812,  a  law  was  passed  declarinff  all 
contracts  involving  short  sales  null  and  void.  That  law  seemed  to 
be  meftective,  and  was  repealed  in  1858.  And  in  1897,  New  York 
passed  a  law  specifically  authorizing  short  selling 

In  Pennsylvania  in  1841  we  had  a  law  prohibiting  short  selling 
on  all  sales  that  deferred  delivery  for  more  than  five  days.  That 
law  was  also  repealed. 

peSed^SSs""'  ^^'^^  ^'"'"^  ^  ''""^^''  '^''^''^^  '''  ^^^^^  ^'^''''^  ^""^  ^^ 
Now,  that  is  not  a  complete  list  of  such  laws.     It  just  shows  that, 
in  some  of  the  larger  States  of  this  country,  we  have  had  legislation 
of  this  kind;  and  in  so  far  as  I  know,  in  every  instance  tlmt  legis- 
lation has  been  repealed.  ^ 

Mr.  LaGuardia.  Well,  Professor,  you  would  not  say  that  condi- 
tions in  England  are  comparable  with  conditions  on  the  New  York 
fetock  Ji.xchange  or  in  this  country,  would  you  ^ 
Professor  Hi  ehxer.  Yes,  sir. 

thetdJa1?rn"kTglaIdT  "'''     ''"^'  ^''"^  '^  ^'^^  ^^^^'^  '^  ^^^^  ^^' 

Professor  HuEBXER.  Well,  they  have  a  fortnightly  settlement  sys 
tem,  which  is  two  weeks.  " 

Mr.  LaGuakdia.  How  often  do  we  have  them  in  New  York? 
Professor   Huehnek.  In   New    York   settlements   must   be   made 
every  day. 

Mr.  LaGuardia.  Exactly. 

Profei^sor  HuEBNER.  But  the  short  sale,  Mr.  Congressman,  can  be 
deferred  just  as  long  in  this  country  as  in  England 

Mr.  LaGuardia.  Yes  Well,  if  you  are  familiar  with  the  condi- 
tions in  England,  you  know  that  conditions  there  are  in  fact  very 
different  from  what  they  are  around  the  New  York  Stock  Exchan<r"e 
or  in  this  country  ?  *a"e^ 

Professor  Hlebner.  Yes;  I  know  that. 

Mr.  LaGuardia.  You  stated,  if  I  remember  correctly,  that  short 
sel  ing  was  the  matching  of  one's  judgment,  or  investing  on  one's 
judgment.     Did  vou  not  use  that  term?  b  ^^ 

Professor  Huebner.  I  think,  as  I  recall,  what  I  said  was  that  the 
short  seller  expressed  his  judgment  with  reference  to  what  was  to 
happen  in  the  future. 

Mr.  LaGuardia.  Exactly. 

Professor  HuEiiXER.  And  that  the  function  of  a  short  seller  was 
to  bring  prices  on  the  downward  grade  to  a  point  where  they  oudit 
to  be,  in  the  light  of  what  was  going  to  happen,  just  as  the  func- 
tion ot  the  bun  speculator  was  to  bring  prices  on  the  rise  to  the 
point  where  they  ought  to  be,  in  anticipation  of  what  would  happen 
m  the  Tuture.  *  * 

Mr.  LaGuardia.  Now,  as  an  economist,  do  you  desire  to  take  the 
position  that  the  judgment  of  a  short  seller  is  the  proper  gage  or 
measure  of  what  the  price  ought  to  be?  ^    t-      ^  ^ 


Professor  Huebner.  I  do  not  mean  to  say  that  that  judgment  is 
a  perfect  one;  but  I  believe  that,  as  a  group,  the  short  interest 
represents  a  very  intelligent  section  of  the  community.  That  which 
we  experience  to-day,  in  the  form  of  low  prices,  probably  measures 
the  economic  conditions  we  are  actually  in.  In  fact,  as  I  stated  in 
the  statement  wliich  was  filed  the  other  day,  many  of  the  bonds 
of  corporations  are  selling  at  prices  so  low  that  one  wonders  why 
the  stock  of  such  corporations  should  still  be  selling  so  high. 

May  I  also  in  reply  to  that  question  add  this  point?  A  tew  years 
ago  I  had  one  of  my  colleagues  prepare  his  doctor's  dissertation  on 
the  discounting  function  of  the  stock  market,  which  is  now  in  book 
form.  He  took  all  the  dividend  increases,  the  dividend  cuts,  and  the 
dividend  omissions  for  all  the  stocks  listed  on  the  New  York  Stock 
Exchange  for  a  10-year  period,  and  traced,  with  very  considerable 
labor,  the  fluctuations  in  the  price  of  the  stocks  prior  to  the  action 
taken  upon  the  dividends.  And  the  conclusions  of  that  investiga- 
tion show  a  remarkable  accuracy  on  the  average  in  the  discounting 
function  of  the  speculative  market,  either  up  or  down.  For  instance, 
as  regards  accuracy  within  5  per  cent,  I  find  that  somewhere  around 
85  or  90  per  cent  of  all  the  dividend  changes  were  foretold  in 
advance. 

Mr.  MiCHE,NER.  May  I  asTi  you  just  one  question,  Professor 
Huebner  ? 

Professor  Huebner.  Certainly. 

Mr.  Michener.  You  have  given  considerable  study  to  this  mat- 
ter; and  may  I  ask  if  it  is  your  judgment  as  an  economist  that  there 
is  sufficient  information  available  to  warrant  the  regulation  by  Con- 
gress of  short  selling? 

Professor  Huebner.  That  is  a  difficult  question  for  me  to  answer, 
because  I  do  not  know  just  how  much  information  the  stock  exchange 
as  an  organization  has.  But  as  I  said,  the  last  time  I  was  here,  I  am 
not  opposed  to  publicity.  I  believe  in  publicity.  I  think  that  we 
should  have  available  somewhere  the  facts,  so  that  if  we  believe  there 
is  something  unnatural  at  any  particular  moment,  we  may  arrive  at 
a  judgment  based  upon  facts. 

Mr.  Michener.  Yes.  Now,  there  is  a  distinction  between  legis- 
lation providing  for  publicity  and  legislation  providing  for  regula- 
tion of  action.  From  your  study,  and  from  the  information  you 
have,  do  you  think  you  would  be  warranted  in  recommending  regu- 
latory legislation  by  Congress? 

Professor  Huebner.  I  personally  would  not  be  in  favor  of  legis- 
lation regulating  the  stock  exchange.  I  said  throughout  the  hear- 
ings of  1914  on  this  question,  and  it  is  now  my  feeling,  that  from 
the  standpoint  of  the  highest  discipline,  the  New  York  Stock  Ex- 
change had  better  be  given  the  full  control  over  its  membership  and 
the  "  firing  "  of  any  member  when  some  of  its  rules  are  violated. 

Mr.  LaGuardia.  Well,  if  you  Avould  give  the  New  York  Stock 
Exchange  full  control  over  its  membership,  would  you  not  have  any 
one  with  power  to  have  control  over  the  New  York  Stock  Exchange? 

Professor  Huebner.  The  trouble  is  that,  if  we  give  legislative 
control  over  the  stock  exchange,  a  member  who  is  suspended  would 
probably  seek  redress,  and  the  exchange  be  compelled  to  keep  him 
on  until  he  is  actually  proven  guilty ;  whereas  the  procedure  on  the 
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exchange  is  to  suspend  a  member  until  he  proves  himself  innocent; 
and  in  the  meantime  everybody  would  have  to  continue  doing  busi- 
ness with  that  member. 

Mr.  LaGuardia.  Well,  there  are  a  lot  of  "  sharks  "  who  are  mem- 
bers just  the  same. 

Mr.  Celler.  Professor  Huebner  will  you  explain  exactly  what 
hedging  is  in  the  commodity  markets  ? 

Mr.  LaGuardia.  We  have  no  bill  here  covering  that. 

Mr.  Celler.  No;  but  that  has  been  used  as  an  illustration. 

Mr.  LaGuardia.  No;  we  have  a  commodity  bill  before  the  Com- 
mittee on  Agriculture. 

Mr.  Celler.  Professor  Huebner,  is  hedging  simply  short  selling? 

Professor  Huebner.  We  have  to  have  a  short  sale  to  conduct  a 
hedge ;  yes,  sir. 

Mr.  Celler.  Will  you  please  explain  briefly  what  hedging  is? 

Professor  Huebner.  Hedging  is  insurance.  Its  purpose  is  to  in- 
sure a  trade  profit.  Its  purpose  is  to  insure  the  dealers  in  grains 
against  the  speculative  hazard  connected  with  price  variations  in  the 
huge  amount  of  commodities  which  they  are  obliged  to  carry  over 
from  time  to  time. 

Mr.  Celler.  Are  you  familiar  with  the  Garfield  cotton  report  in 
1906,  concerning  hedging  in  the  commodity  market,  when  it  was 
stated  short  selling  in  cotton  was  helpful  to  the  farmer  and  spinner  ? 

Mr.  LaGuardia.  That  has  no  bearing  on  this  matter.  We  have 
another  bill  on  that. 

Mr.  Celi^r.  The  principles  are  exactly  the  same. 

Mr.  LaGuardia.  No.  There  is  another  bill,  and  that  has  no  more 
connection  with  this  than  a  bill  regulating  betting  on  horse  racing 
would. 

Mr.  Celler.  Professor  Huebner,  is  there  hedging  on  the  stock 
market  ? 

Professor  Huebner.  Yes,  sir. 

Mr.  Celler.  Is  that  for  the  purpose  of  insurance  ? 

Professor  Huebner.    Yes,  sir. 

Mr.  Celler.  And  if  you  had  a  prohibition  against  short  selling 
in  general  on  the  stock  market,  would  you  not  also  have  a  prohibi- 
tion against  hedging  in  the  way  of  insurance  ? 

Professor  Huebner.  Yes.  In  the  security  market  they  do  to  some 
extent  although  not  to  the  great  extent  that  they  do  in  the  commodity 
market.  Distributors  of  securities  frequently  hedge  an  unadjusted 
security  with  which  thev  are  caught,  by  making  short  sales  over  a 
widely  distributed  list  of  similar  securities  on  the  stock  exchange. 

Mr.  Celler.  From  your  studies,  would  you  say  that  the  previous 
statements  which  have  been  made  here  are  true,  that  the  tremendous 
decline  in  stocks  and  commodities  was,  in  the  main,  caused  by 
short  selling  ? 

Professor  Huebner.  In  my  statement  which  I  filed  with  the  com- 
mittee—and  all  of  which  I  did  not  have  the  time  to  read — ^I  took 
the  position  that  the  decline  in  securities  and  the  bad  times  which 
we  had,  are  not  to  be  attributed  to  short  selling.  Short  selling  is 
not  a  substantial  cause  of  a  business  convulsion. 

Mr.  Celler.  Is  there  any  short  selling  in  real  estate  ? 

Professor  Huebner.  Probably  to  a  limited  extent ;  not  much. 

Mr.  Celler.  And  has  there  been  any  great  decline  in  real  estate? 


Professor  Huebner.  Just  as  much  as  in  securities. 

Mr.  Celler.  Has  there  been  any  great  decline  in  bonds? 

Professor  Huebner.  To  some  extent  there  has,  but  not  much. 

Mr.  Celler.  Has  there  been  any  very  great  decline  recently  in 
bonds  ? 

Professor  Huebner.  Yes.  Last  year  the  price  of  bonds  listed  on 
the  New  York  Stock  Exchange  showed  a  decline  amounting  to 
about  $12,000,000,000,  as  compared  with  a  decline  of  about  $18,000,- 
000,000  in  stocks;  but  the  volume  of  stocks  is  much  larger  than  the 
volume  of  bonds;  so  that  one  may  say  that  the  decline  in  bonds, 
even,  was  about  as  great  as  the  decline  in  stocks.  That  is,  in  the 
year  1931. 

Mr.  Celler.  A  gentleman  who  appeared  at  the  last  hearing  said 
something  about  the  occasion  when  Japan  did  something  about 
prohibiting  short  sales.    Are  you  familiar  with  the  situation  there? 

Professor  Huebner.  I  happened  to  be  in  Japan  in  1927.  And 
Japan  is  a  great  country  for  exchanges.  They  have  many  more 
exchanges  than  we  have.  All  sorts  of  commodities  in  Japan  are 
subjected  to  organized  exchanges,  and  even  potato  dextrose  and 
cotton  yarns  and  dried  fish,  and  fertilizer,  and  so  on,  are  dealt  with 
on  exchanges.  I  happen  not  to  know  of  any  movement  just  at  the 
present  time;  but  I  am  rather  reluctant  to. think  that  Japan  would 
prohibit  short  selling,  because  the  Japanese  are  quite  clever  in 
knowing  what  is  best  for  their  interests. 

Mr.  LaGuardia.  Well,  the  orientals  are  gamblers,  too,  are  they 
not?  -9' 

Professor  Huebner.  They  are  speculators — and  there  is  quite  a 
difference  between  speculators  and  gamblers. 

Mr.  LaGuardia.  Yes;  the  difference  is  between  a  short  seller  and 
a  "  tin  horn  "  gambler. 

Mr.  Celler.  You  do  not  mean  that. 

Mr.  LaGuardia.  I  mean  that  exactly. 

Mr.  Celler.  Professor  Huebner,  is  speculation  essential  in  all 
markets  ? 

Professor  Huebner.  Yes,  sir. 

Mr.  Celler.  For  the  purpose  of  having  a  wide  open  market? 

Professor  Huebner.  Yes;  our  life  is,  in. a  way,  a  sort  of  specu- 
lation. 

Mr.  Celler.  Of  course,  in  principle  short  selling  is  proper.  It  is 
the  abuse  of  the  right  in  times  of  distress  and  trouble  that  is  dan- 
gerous. 

Mr.  Condon.  Professor  Huebner,  may  I  ask  you  a  question? 

Professor  Huebner.  Certainly. 

Mr.  Condon.  You  said  something  about  publicity.  Do  you  rec- 
ommend legislation  that  would  produce  publicity  of  these  short- 
selling  operations  ? 

Professor  Huebner.  I  think  there  would  be  no  harm  in  asking 
the  stock  exchange  to  keep  a  record  on  short  sales. 

Mr.  Condon.  Suppose  it  was  required  by  law  ? 

Professor  Huebner.  For  instance,  the  bill  that  you  have  before 
you  eliminates  the  odd-lot  dealer.  I  think  that  section  of  the  bill  is 
good,  inasmuch  as  the  number  of  short  sales  made  by  odd-lot  dealers 
is  simply  enormous;  and  to  require  the  maintenance  of  a  detailed 
record  would  prove  onerous,  I  am  sure.    But  in  my  statement  filed 
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with  this  committee  I  called  attention  to  the  fact  that  a  continuous 
market  is  brought  about  by  floor  dealers,  who  also  make  an  enor- 
mous number  of  short  sales,  usually  only  for  a  day,  or  a  few  days' 
duration.  ji  j 

I  also  pointed  out  that  arbitrators  must  make  a  short  sale  every 
time  they  conduct  their  service.  And  I  feel  that,  in  addition  to  the 
odd-lot  dealer,  certain  other  groups  might  also  be  excluded,  in  order 
to  make  the  compilation  and  the  filing  of  material  or  facts  not  too 
onerous. 

Mr  Condon.  One  more  question :  Is  it  your  belief  that  legisla- 
tion that  would  require  publicity  would  cure  any  abuses  of  short 
selling  that  might  now  exist  ? 

Professor  Huebner.  I  think  that  publicity  would  accomplish  the 
purpose  that,  if  there  should  be  some  scoundrel  who  is  doing  some- 
thing that  IS  really  outside  the  legitimate  limits  of  short  selling,  we 
would  get  facts  and  probably  could  take  some  action  against  that 
individual. 

Mr.  Condon.  Would  it  promptly  disclose  the  organized  short 
selling  that  has  been  referred  to  in  the  testimony  of  others  before 
this  committee  as  being  harmful— where  great  groups  get  together 
to  hammer  down  the  stocks? 

Professor  Huehner.  That  is  hard  to  answer.  I  think  it  would 
require  an  investigation  to  pin  the  responsibility  upon  any  particu- 
lar group.  Furthermore,  may  I  add  that  I  do  not  believe  it  desira- 
ble to  make  public  the  names  from  day  to  day. 

Mr.  Condon.  Why  not? 

Professor  Huebner.  In  the  same  seiivo  that  a  buver  of  stock  would 
not  want  Ins  name  made  public— that  is,  making  every  name  public. 
It  is  only,  i)i  course,  in  the  case  of  wrongdoing  that  names  should 
be  made  public. 

I  may  say  that  I  do  not  understand  just  what  is  meant  by  the 
word  ;' summary'"  in  the  bill.  If  "summary"  means  merely  a 
statistical  summary,  rather  than  revealing  all'the  names,  it  would 
not  be  so  harmful.     I  imagine  that  is  wliat  is  meant. 

Mr.  Ceixer.  That  reasoning  would  apply  to  the  farmer  also-? 

Professor  Huebner.  Yes;  in  the  produce  market  I  guess  most 
people  hedge;  and  I  suppose  it  would  apply  to  the  Farm  Board, 
because  the  Farm  Board  has  hedged. 

Mr.  Celler.  The  Farm  Board  has  hedged? 

Professor  Huebner.  Yes,  sir. 

Mr.  Celler.  In  other  words,  the  Farm  Board  has  indulged  in 
short  sellin<r? 

Professor  Huebnek.  I  do  not  think  the  Farm  Board  has  created 
any  machinery  other  than  that  which  was  alreadv  in  existence  when 
the  J  arm  Board  act  was  passed. 

Mr  La(xi  ARDiA.  You  do  not  think  that  we  should  take  the  Farm 
Board  as  a  model,  do  you? 

Prof essx)r  Huebner.*  Well,  it  is  wliat  vou  have  in  the  grain  system 
to-day.     I  do  not  know  how  ideal  it  is. 

Mr  CoNDox.  You  read  a  list  of  statutes  in  the  different  States 
that  had  l)een  I'epealed— statutes  which  prohibitetl  short  sellino-  Do 
you  hap])en  to  know  the  reasons  siven  for  the  repeal  of"^  those 
statutes?  ^ 


Professor  Huebner.  No;  I  do  not  happen  to  know  just  what  the 
reasons  were. 

Mr.  Celler.  Do  you  know  the  reason  why  the  "gold  futures 
act  was  repealed  ? 

Professor  Huebner.  Yes.  And  I  dare  say  the  i*eason  was  the 
same  in  all  instances;  but  those  acts  were  passed  so  long  ago,  and 
repealed  so  long  ago,  that  I  have  had  no  opportunity  of  seeing  just 
why  they  were  repealed? 

Mr.  LaGuardia.  Short  selling  had  not  achieved  the  magnitude 
then  that  it  has  achieved  to-day,  had  it? 

Professor  Huebner.  In  the  percentage  that  their  magnitude  had 
to  the  total  number  of  securities  than  in  existence,  I  imagine  that 
it  was  just  as  large  a.s  it  is  to-day. 

Mr.  SuMNERs.  Mr.  Chairman,  I  would  like  to  ask  one  or  two 
questions  ? 

Mr.  Tucker.  Certainly. 

Mr.  SuMNERS.  You  stated.  Professor  Huebner,  as  I  understood 
you,  that  short  selling  is  a  reflection  of  the  judgment  of  the  seller, 
or  something  to  that  effect  ? 

Professor  Huebner.  Yes,  sir. 

Mr.  SuMNERS.  Now,  is  there  or  not  associated  with  this  short- 
selling  movement  that  indicates  the  judgment  of  the  seller,  what  is 
known  as  manipulation  of  the  stock,  and  if  they  have  large  totals 
of  sales  on  the  short  side  of  the  market,  do  they  not  sometimes  go 
into  the  market  and  try  to  break  the  market,  in  order  to  win  their 
bets,  so  to  speak,  on  the  short  side?     Is  that  a  bad  practice  or  not? 

Professor  Huebner.  Why,  manipulation  is  not  a  good  thing.  And 
we  have  manipulation  on  the  decline,  just  as  we  have  manipulation 
on  the  rise.  I  think  in  1928  and  1929,  during  our  banner  good  days, 
we  had  a  volume  of  manipulation  away  in  excess  of  the  manipula- 
tion which  we  have  had  during  the  past  two  years. 

Mr.  Sumners.  Let  me  ask  you  another  question:  Do  you  think 
it  would  be  a  wise  public  policy  to  prohibit  that  character  of  manipu- 
lation in  short  selling,  even  though  short  selling  has  its  useful 
functions? 

Professor  Huebner.  I  am  inclined  to  think  that  the  stock  ex- 
change would  exi)ress  the  utmost  thanks  if  some  way  could  be  found, 
under  the  right  of  contract,  to  prevent  the  bad  forms  of  manipula- 
tion: yes. 

Mr."  Sumners.  Is  not  the  difficulty  about  the  stock  exchange  regu- 
lating itself  that  the  more  transactions  there  are  on  that  stock  ex- 
change the  more  profit  comes  to  the  men  who  hold  seats  on  the  stock 
exchange  ? 

Professor  Huebner.  That  is  true  of  any  business — the  larger  the 
volume  of  business  the  more  money  is  made. 

Mr.  Sumners.  Let  us  see  about  that :  We  are  dealing  now  with  the 
hope  that  they  will  regulate  themselves.  Is  it  sufficient  or  wise  as  a 
matter  of  public  policy  to  entrust  regulation  which  would  mean  a 
reduction,  perhajjs,  of  profits  to  the  agency  whose  profits  might  be 
reduced,  but  which  would  be  increased  by  increased  transactions? 
In  other  words,  if  you  have  a  situation  that  is  wide  open,  where  the 
volume  of  transactions  on  the  exchange  is  limited  only  by  the  ability 
and  disposition  of  people  to  gamble,  would  it  be  quite  a  reasonable 
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&fho  ^''P^^^^^^  P^^P}?  ^J^«  own  the  seats  on  that  exchange  to 
limit  the  amount  of  gamblmg  ?    I  will  put  it  that  way. 

l.n^?  l'"'"'*  HuEBNER.  Well,  some  times  the  profits  of  commission 
houses  have  been  enlarged;  but  certainly,  within  this  past  year,  the 
volume  of  transactions  has  been  extraordinarily  small.     I  imagine 

ife  bTlL^Tye^ "^  ''""'  ''^'  "^"  "^^  ^'^^  '^  P^^  ^^-^-  ^^-^^i^ 
Mr.  SuMNERS.  That  is  all  I  have  to  ask.    Thank  you  verv  nnich 

Professor  Huebner,  for  answering  my  questions  "  ' 

Mr.  Tucker    We  are  very  much  obliged  to  you,  Professor  Hueb- 

ner,  for  your  statement.  ' 

Professor  Huebner.  Thank  you. 

STATEMENT  OF  HON.  CLYDE  KELLY,  A  KEPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  VEm^YLYAmA 

Mr  K^^rT-A.?^^nT"  '''''''  ^^^^  ^^'^^  Representative  Kelly. 
.   Mr.  Kelly.  Mr.  Chairman,  I  appreciate  the  opportunity  of  soeak- 
ing  for  a  moment  before  I  go  to  another  committee,  whLe  we  are 
having  a  hearing  this  morning.  ' 

I  did  not  want  this  hearing  to  close  without  urging  with  all  the 
wZh'^Jn  l^^^%!^^\y^^  t^^-  action  to  deal  with  this^hort  selling' 

Txcent  to  Zr   T*'^"'  ''  %  "'^'^^V^  P^^^^^^^'  i"i"^i«"^^  to  everyon^e 
S  an      W   T  V^  endeavoring  to  profit  through  gambling. 

tt^tfLtofs:^^^^^^  mvolved-gambling  wl^ch  take's 

smLnl  whn'f '  ^  ^^^^^  industrial  district,  I  have  thousands  of  con- 
stituents who  have  invested  in  the  stocks  of  their  employing  com 
panies,  the  United  States  Steel  Corporation  and  others  rtC™^ 
of  the  companies   the  money  being  paid  from  their  Wages.     Those 
emp  oyees,  some  of  them,  took  United  States  Steel  stock  on  such  Ja^ 

oT£t1mou¥  "  ^'''  '  ^'^^'-     ^'^  ^^^^^  ^^  ^-  --^^  --S 

I  consider  that  much  of  that  situation  is  due  to  the  practice  of  short 

selling,  which  IS  selling  stock  that  is  not  owned,  in  the  hope  that  it 

can  be  bought  at  a  later  date  at  a  lower  price  and  thus  a^rofit  be 

l?kp  fhnt  f  fP^'^^'T'  ^""^  *^'r  ^'  ?^  ^^^^^t  ^"  ^  gambling  system 
like  that  to  the  great  mass  of  Americans.  ^ 

George  Washington,  whose  bicentonai-y  we  are  about  to  celebrate 
said  of  gambling    that  "it  is  the  child  of  avarice,  the  brother  of 
iniquity,  and  the  father  of  mischief." 

^i}""  ^L^'H'"''''''  ?^'''*t  "^^"^"^  ^'^^  »"  ''^  t^««^  qualifications.  It  is 
the  child  of  avarice,  because  no  short  seller  acts  from  any  other 
motive  than  greed.  He  is  not  desirous  of  advancing  the  welfare  of 
his  country,  but  because  of  a  desire  to  profit  out  of  tlie  exigencies  of 
his  country,  he  sells  stock  that  he  does  not  own,  hoping  to  buy  it 
back  at  a  lower  price  later  on.  t^    t-^  j    ^ 

^hli  ^f,  ^h?^  ^^ot^^'; «^  iniquity;  because  there  is  no  greater  iniquity 
than  the  beating  down  of  honest  vahies— and  the  prices  of  stocks 
to-day,  as  you  know,  do  not  represent  values  at  all.  The  values  are 
m  the  properties,  but  the  stock  does  not  show  it 

Such  a  system  is  the  father  of  mischief  for  it  injures  us  all.  Part 
of  tills  great  army  of  unemployed,  8,000,000  men  walking  the  streets, 
looking  for  a  chance  to  work— are  suffering  because  of  the  destruc- 


tion  of  confidence  in  the  securities  of  the  companies  doing  business  in 
the  United  States. 

The  stock  exchange  has  a  proper  purpose.  It  ought  to  be  operated 
for  the  transfer  of  securities.  It  ought  to  make  it  possible  for  an 
individual  to  buy  stock  and  thus  have  a  part  ownership  of  these  great 
companies.  Those  securities  ought  to  be  sold  and  bought  at  some 
recognized  market  place. 

But  when  you  inject  into  that  this  gambling  feature  you  destroy 
the  real  purpose  of  a  stock  exchange. 

My  bill,  which  is  before  your  committee,  endeavors  to  reach  the 
evil  by  refusing  the  use  of  the  United  States  mails,  the  telephone, 
the  telegraph,  and  other  means  of  interstate  communication  for 
these  various  quotations  and  orders,  where  there  is  no  bona  fide 
delivery  of  stock. 

I  have  no  pride  of  authorship  in  the  bill  introduced.  I  presented 
it  in  the  last  Congress,  hoping  that  we  would  get  some  action.  Other 
bills  are  also  before  you.  I  hope  that  you  will  bring  out  some  bill, 
and  bring  it  on  the  floor  of  the  House,  whereby  we  will  have  a 
chance  to  vote  on  it  and  consider  it,  and  adopt  some  plan  of  deal- 
ing with  a  practice  w^hich  is  injuring  the  great  mass  of  Americans. 
There  is  an  opportunity  for  this  Congress  to  put  an  end  to  the 
practice  that  means  such  injury,  and  I  consider  that  this  Congress 
has  a  grave  duty  in  such  a  situation  as  that. 

I  thank  you,  Mr.  Chairman  and  gentlemen,  for  the  opportunity 
to  address  you. 

Mr.  LaGuardia.  May  I  ask  you  a  few  questions  Mr.  Kelly? 

Mr.  Cellar.  I  would  like  also  to  ask  you  a  few  questions,  Mr. 
Kelly. 

Mr.  Kelly.  May  I  have  an  opportunity,  Mr.  Chairman,  to  add 
a  statement  that  I  have  not  here  with  me  to-day,  but  which  I  would 
like  to  go  in  the  record? 

Mr.  Tucker.  Yes. 

(The  statement  referred  to  is  as  follows:) 

Mr.  Chairman,  my  friend,  Samuel  E.  Bramer,  of  Pittsburgh,  a  prominent 
business  man  and  public-spirited  citizen,  prepared  at  my  request,  an  analysis 
of  the  address  of  President  Richard  Whitney,  of  the  New  York  Stock  Ex- 
change, in  which  he  defended  short  selling  in  stocks  and  in  securities.  It  is 
as  follows: 

'*  Mr.  Whitney  states  that  the  short  interests  are  essential  to  the  welfare 
of  the  security  market.  He  further  cites  the  Supreme  Court  ruling  of  Mr. 
Justice  Holmes,  and  also  esfablishes  certain  justifications. 

"  First,  I  disagree  with  Mr.  Whitney's  statement  that  the  short  interests 
are  essential  to  having  a  ready  market. 

"  Second.  That  short  interests  are  essential  to  prohibit  skyrocketing  of 
securities. 

"My  answer  to  the  first  problem  is  that  the  security  market  should  only 
be  in  existence  to  take  care  of  the  legitimate  purchaser  for  investing  pur- 
poses. I  agree  that  if  Wall  Street  is  permitted  to  invite  gambling  and 
speculation,   then   Mr.    Whitney   is   right. 

"  I  disagree  with  Mr.  Whitney  in  the  second  problem,  because  if  securities 
are  skyrocketed,  and  you  and  I  own  certain  stocks,  no  one  would  prevent 
us  from  selling  and  enjoying  the  profit,  and  then  waiting  for  a  more  stable 
market  to  repurchase  the  stock  we  sold  or  such  additional  stock  due  to  our 
profits  on  the  original  sale. 

"  This  in  a  measure  answers  Mr.  Whitney's  fear  of  skyrocketing,  and  also 
lack  of  a  ready  market. 

'*  Mr.  Whitney  entirely  avoided  the  real  issue,  with  which  he  is  fully 
familiar  and  the  illegitimate  operations  and  rottenness  of  which  he  thoroughly 
understands.     Mr.    Whitney   knows   that   there   is   a    given   number   of   large 
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reimtable  brokerage  houses  in  New  York  as  well  as  iu  every  large  State 
111  the  country  who  specializes  in  pool  operations.  Their  existence  is  known 
and  respected  by  Mr.  Whitney  and  his  associates.  This  pool  operation  secures 
an  understanding  group  of  men. 

For  illustration  we  read  of  the  large  pool  in  1929  that  was  operated  bv  a 
clever  New  York  broker  who  has  made  hundreds  of  millions  of  dollars  in*  its 
operation  and  who  had  on  his  staff  notable  financial  characters.  This  broker 
would  sell  stock  long  to  the  buying  public,  and  gradually  manipulate  the  ad- 
vance prices,  creating  a  tictitious  buying  power,  and  when  be  would  bring  up 
the  issue  to  a  certain  level  in  accordance  with  his  judgment,  he  would  imme- 

I  v^'v^/fnl  /w"*!;  J""  ^.^^^'*  'k''''^^'  ^^  ^^^^^^^  «"^  s^t  of  innocent  purchasers 
hL  ..lli  I  ^V,?"  .Street  membership  and  his  standing.  The  public  believes  in 
.f^if  /^  ^  ^^"?  ^^  securities.  When  he  has  sold  sufficiently,  he  deliberately 
rihh  I  ?if  ^^""^f?  campaign  of  selling  short.  The  net  result  is  that  he  literally 
robbed  the  public  by  this  very  operation. 

That,  you  will  note,  Mr.  Whitney  has  ivaded  completely,  and  it  is  one  of  the 

rfiff  nn"1^?'?^^'°K'*^^"'^'r"•  ^"^t^^^'  ^  ^^^^^^^  ^^  bW  reached  a  stage 
m  life  and  that  we  have  paid  such  a  serious  price  in  the  ruining  of  millions  of 
purchasers  of  securities  by  legalized  gambling.  luinmg  or  minions  of 

Wall  Street  must  be  the  clearing  house  for  purchasing  and  selling  security 
and  it  must  be  limited  to  that  and  that  aloie.  It  must  be  cleaned  of  all 
gambling  and  its  tictitious  operation.  It  must  not  be  permitted  to  induce 
widovvs  and  others  with  little  capital  to  invest  their  money  on  one  1  and  and 
at  the  same  moment  be  robbed  of  it.  ^^     ««  t, 

The  necessity  of  short  purchases  is  fictitious,  and  there  is  only  one  who 
f^!r;;7  ^''.P^'^^'^'l'l"'^  gambler-and  gaining  from  whom?  From  the  rank 
ThPr.  win  n'ltT^^K  ^*^^^«t:?^«:  ^"^^  ^»»  ^^are  to  state  that  this  is  essential. 
There  will  always  be  an  orderly  market  in  orderly  periods.  In  time  of  <lei)res- 
sion  there  will  be  an  orderly  liquidation,  and  those  who  have  fu mis  will  avfdl 
Uiemselves  of  profit.  There  won't  be  such  a  period  as  we  have  gone  through! 
which  a  group  of  men  will  be  buying  4,000,000  to  5,000,000  shares  of  stock 
causing  a  radical  decline  in  that  stock  because  of  sho^t  selling,  hammering  the 
value  to  such  a  figure  that  has  killed  the  protective  margin    1  at  thlgeteral 

Xl^^  o"f  th?m"  rLt.^''^^  "^^  '^  '''''  ^^^""  ^^  '^^  ^^^'^' ^  liauidatroifrth^i 

ffl^^hY  fi^n^  A^  ^^^t«if 'J'  \^«ring  clouded  lenses,  and  he  does  not  want  to 
race  the  fact.  On  one  hand  he  admits  that  when  England  went  off  the  gold 
standard  to  protect  the  security  market  it  was  forced  fo  ban  shorts  That^  in 
ifli  'i.''  i  serious  admission  and  confirmation  against  short  selling.  On  the 
other  hand  he  says  that  5,000,000  shares  is  a  small  block  of  stock.  You  and  I 
and  every  thinking  person  know  that  any  group  with  a  purchasing  nower  or 
selling  power  of  5.000,000  shares  can  creati  a  panic  wLnevera  pliasL      l[ 

and  crthinp?n''Ln'^'^.t'r".^^  T^  ^^""^''  «"^  *^^  '^""'^  i»t^^-e«ts  know 'that 
tf^  ""Z  l^^  l^  «^",  »nt»l  »t  has  released  blocks  of  stock  that  are  held  on  mar- 
gin, which  IS  the  only  way  the  short  interests  can  profit 

roJ,.nn«;i.1"'l  ^  ^^^'^'^^  t^""^  ^^"^  ""^^  ^^  confiimcd.  that  the  short  interests  were 
nrnlrw  nlf  ^J^^'^  ^''T^^  J^^"'^''  '^^^>'  brought  on  this  forced  liquidation.  An 
orderly  liquidation  would  never  have  caused  this  crisis  by  banks  foreclosing  on 
the  general  public  due  to  the  continuous  decline. 

I  do  hope  that  Congress  will  not  be  influenced  by  Mr.  Whitney's  address  It 
IS  well  understood  that  if  the  short  interests  were  eliminated  or  minimized  if 
pool  operations  were  a  criminal  act,  which  they  are,  the  brokerage  business 
would  be  less  profitable,  the  exchange  seat  would  be  less  valuable,  and  WaU 
Street  would  not  be  transacting  2,000,000  to  3,000,000  shares  per  day,  but  an 
orderly  volume  to  meet  the  world's  requirement  in  purchasing  and  legitimate 
selling. 

Mr.  Celler.  May  I  ask  you  one  or  two  questions,  Mr.  Kelly? 
Mr.  Kelly.  Yes. 

Mr.  Celler.  I  was  interested  in  hearing  you  state  that  the  man 
who  sells  short  is  selling  an  interest  in  a  stock  that  he  does  not 
own. 

Mr.  Kelly.  Yes.  He  sells  it,  hoping  to  buy  it  back  later  at  a 
lower  price. 

Mr.  Celler.  What  of  the  man  who  buys  stock  on  margin,  not 
having  any  investment  interest  in  it,  but  merely  for  the  purpose 


of  making  a  quick  turnover  of  profit?     Is  he  not  doing  the  same 
thing  in  principle  ? 

Mr.  Kelly.  I  am  not  interested  in  protecting  the  margin  buyer. 
I  am  interested  in  the  actual  possessors  of  these  stocks — ^the  em- 
ployees of  the  United  States  Steel  Corporation,  who  own  the  stock 
of  the  corporation,  having  bought  it  at  the  company's  suggestion, 
and  who  have  seen  values  destroyed  by  manipulation  on  the  New 
York  Stock  Exchange. 

Mr.  Celler.  In  otner  words,  you  think  that  the  purchase  of  stock 
on  margin  is  also  reprehensible? 

Mr.  Kelly.  I  think  there  should  be  a  bona  fide  delivery  of  the 
stock  intended  in  every  case;  and  if  a  so-called  margin  deal  has 
no  connection  with  the  actual  delivery  of  the  stock,  I  think  it  is  a 
reprehensible  practice. 

Mr.  Celler.  Would  you  deny  the  use  of  the  mails  or  the  tele- 
graph and  telephone  in  interstate  commerce  to  transactions  on  mar- 
gin, where  there  is  no  actual  delivery  of  the  stock? 

Mr.  Kelly.  My  bill  covers  all  cases  where  there  is  no  intention 
to  deliver  the  stock. 

Mr.  Celler.  That  is,  either  way — whether  it  is  a  purchase  or  a 
sale? 

Mr.  Kelly.  Where  there  is  no  idea  of  delivery.  I  would  like 
to  see  honest  demand  regulate  the  value  of  these  securities,  rather 
than  gambling. 

Mr.  Celler.  If  you  do  not  have  purchases  on  the  market,  you  do 
not  have  short  selling;  that  is,  you  would  not  have  the  element  of 
speculation  on  the  market? 

Mr.  Kelly.  Well,  I  have  no  objection  to  installment  selling  of 
stock — if  you  call  that  on  margin,  all  right;  but  where  there  is 
merely  a  bet  that  a  stock  will  rise,  or  that  a  stock  will  fall,  I  con- 
sider that  a  reprehensible  practice,  injurious  to  everybody. 

Mr.  Celler.  Well,  I  say,  if  you  take  out  the  margin  purchases 
and  short  sales,  that  would  remove  every  element  of  speculation 
in  the  market ;  that  is  almost  elementary  in  principle. 

Mr.  Sabath.  It  will  resolve  itself  into  legitimate  dealings. 

Mr.  Kelly.  Any  speculation  will  have  its  effect  on  the  market ;  but 
this  is  the  point  I  want  to  emphasize,  that  'the  practice  of  selling  a 
stock  you  do  not  own,  on  the  gamble  that  it  will  fall  in  price,  is 
injurious. 

Mr.  Celler.  You  believe  that  reasonable  speculation  on  the  market 
is  good,  do  you  ? 

Mr.  Kelly.  Speculation,  where  there  is  an  actual  desire  to  buy 
any  stock;  but  this  is  an  entirely  different  thing  from  reasonable 
speculation.    It  is  gambling  on  an  artificial  price  of  a  stock. 

Did  you  want  to  ask  me  a  question,  Mr.  LaGuardia  ? 

Mr.  LaGuardia.  Yes.  Do  you  feel  that  the  price  of  stock  ought 
to  be  governed  by  the  book  value  of  the  property  of  that  corpora- 
tion, by  its  management,  by  its  good  will,  and  by  its  profits — and 
not  by  wild  gambling  ? 

Mr.  Kelly.  Absolutely. 

Mr.  Celler.  What  about  bonds?  They  are  not  selling  now  as 
based  on  the  true  value,  or  the  book  value.  There  are  a  great  many 
factors  which  control  the  price  of  bonds,  and  there  is  practically  no 
short  selling. 
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,        Mr.  Kelly   Well,  the  price  of  boiuls  in  some  degree  reflects  the 
prices  111  stocks,  witiiout  a  doubt.  ^        renecis  uie 

And  further  in  reply  to  Mr.  LaGuardia,  I  will  say  that  I  have  a 

Z^^^nlt?'^'  ""  '""'^H''  °*  «  ^•^'•t'^i"  ^^n^P^ny.  who  bought  the 
stoc^  of  that  company  at  $100,  and  saw  it  go  down  to  30.    Se  told 

me  tliat  at  the  very  time  it  was  selling  at  such  a  fictitious  low  price 
there  was  more  m  the  surplus  of  tlie  company  than  sufficient  to^take 
tn  „v  K  f^^  "{  *^'  company  at  that  prfce.  That  is  an  injury 
to  everybody;  and  the  responsibility  is  upon  this  committee,  Cl 
upon  Congress,  to  deal  with  that  evil.  ' 

nril'"'  fw''^"'  ^"''  ^•'^fl  '''^*  "^"^  ^""ght  that  stock  at  the  peak 
pnce,  that  was  a  price  that  had  been  run  up  by  hysteria  in  pur- 
chasing was  It  not?     It  was  the  bull  market,  was  itVot?  ' 
Mr.  Kelly.  No;  the  actual  value  was  behind  that  highest  price. 

«tLl  f'tfV  /*  fYP'"\''*  ^^^  company  alone  would  take  care  of  the 
stock  that  had  k"en  hammered  down  by  artificial  speculation. 

nient";  Mn  Kefl  *""*  ^^'^  "'"*'''  ''^^'^^'^  *°  ^'°"  ^'""  y°"''  '***«" 

Mr.  Kelly,  xiiank  you,  Mr.  Chairman.      . 
^i,^^"""-  .^*  ''*^«  Professor  Stagg,  of  Princeton  University 
to  t^Jieard"""""^''  "^  ^°'"'"^''  ^'^"    ''>'''  ^  ^''''"^'^  aTso  cSs' 

Now,  our  time  is  limited.    Is  Professor  Stagg  here? 

Professor  Stagg.  Yes,  Mr.  Chairman. 
TKii       '^'^^^'i-  Professor  Stagg,  we  are  in  this  position  to-dav 
The  House  is  to  meet  at  11  o'clock;  our  time  is  therefore  very  Z-' 
^  i"l  ^r^V^/he  bund  e  of  papers  you  have  brought  in,  vou  seem  to 
be     loaded  for  bear."     [Laughter.]  ' ' 

Professor  St.agg.  Yes,  sir. 

terY'  ^^''''""''  ^"■''»P^''  »"  t''*"  b<""-  side  of  the  market?     [Laugh- 
Professor  Stagg.  Yes,  sir. 
Mr.  TucKEK.  How  much  time  do  you  want? 

sent  m    c^e^'^"^*^'  ^  """  ''*'""'''  ^  ^''^"  '■*"1"""*'  "''*'■  *"  ''°"''  ^^  P""*' 

Mr.  Tucker.  Mr   Cummings,  how  much  time  do  you  desire? 
Mr.  Cummings.  About  15  minutes,  Mr.  Chairman. 
Mr.  lucKER.  You  are  for  or  against  tiie  bill? 

in  stocks!'*'*"''*'*'"  ^  "'"  ^'"'  *''^  P""«'Pl«  of  stopping  the  gambling 

Mi-^  MiCHENER.  Are  you  for  or  against  it,  Professor  Stagg? 
Professor  Stagg.  I  am  against  the  bill,  sir.  '^^'^SS- 

Mi-^  McKfx.wn.  How  much  time  do  vou  want,  Professor  Stagg* 
Professor  Stagg.  I  am  afraid  I  shall  Lve  to  hive  over  an  houf ' 
Mr.  McKeown.  I  suggest,  then,  Mr.  Chairman,  as  we  have  onlv 
a  few-  minutes  that  we  hear  from  the  gentleman  who  wants  onlv  15 
minutes,  and  allow  Professor  Stagg  to  be  heard  later  ^• 

topr^LTmfcr:  ''"=  '  '^"'*"-  ^^  "^^•''  ^"^^  time  uninterrupted 
Mr.  McKeown.  Then  we  will  hear  from  you  later 
Mr.   IrcKER.  Professor  Stagg,  we  will  notify  you  when  we  can 

hear  you.     Can  you  come  on  any  day  that  we  indicate  ? 

coSni^t'r  ''  '"''  ^'"''  **'"*  '"^*'  ^^"  convenience  of  the 


Mr.  Tucker.  Then  the  clerk  of  the  committee  will  notify  you; 
and  we  will  be  very  glad  to  hear  from  you. 

STATEMENT  OF  FRANK  D.  CUMMINGS,  PORTLAND,  ME. 

Mr.  Tucker.  Will  you  please  state  your  name  and  your  residence? 

Mr.  Cummings.  My  name  is  Frank  D.  Cummings ;  residence,  Port- 
land, Me. 

I  am  here  at  my  own  initiative  and  at  my  own  expense.  I  repre- 
sent no  one  directly  but  myself,  although  I  believe  indirectly  I  rep- 
resent the  views  of  a  vast  majority  of  the  people  of  this  Nation. 

You  are  confronted,  gentlemen,  it  seems  to  me,  with  a  very  strange 
and  anomalous  condition.  With  every  other  form  of  gambling 
which  you  can  name  banned  by  law,  how^  in  Heaven's  name  can  you 
justify  the  greatest  gambling  institution  on  the  face  of  this  earth. 

Of  course,  gambling  is  a  very  ancient  practice.  I  believe  that 
Holland  was  the  first  nation  to  attempt  to  regulate  what  they  termed 
"  dealing  in  futures."  Something  like  500  years  ago  they  recognized 
the  evils  attending  that  practice.  About  100  years  later,  I  think, 
England  took  some  steps  along  the  same  line. 

Some  of  the  gentlemen  who  have  preceded  me  have  mentioned  the 
various  attempts  in  this  and  other  countries  to  control  this  evil.       ^ 

But  money  has  always  had  a  great  power  and  influence  in  this 
world;  and  there  have  been  people  to  either  prevent  or  repeal,  or 
render  ineffective,  nearly  all  of  the  attempts  at  regulating  this  evil. 

To-day  the  lottery  is  banned  by  law.  The  w^heel  of  fortune  is 
illegal.  All  sorts  of  gambling  devices,  w^hether  they  be  slot  ma- 
chines, or  whatever  they  may  be,  are  denounced,  and  those  who  use 
them  are  punished  under  the  law.  If  men  gather  in  a  room  and 
play  poker  they  are  liable  to  be  raided  and  brought  into  court :  and 
the  next  morning,  under  the  names  of  "  Richard  Roe,"  "  John  Doe," 
and  various  others,  they  pay  their  fines  and  go  home.     [Laughter.] 

Even  gambling  with  dice  is  prohibited  by  law.  And  many  of  the 
methods  that  were  formerly  carried  on — in  church  festivals  various 
games  of  chance  were  formerly  carried  on — but  that  is  no  longer 
a  legal  practice. 

But  in  spite  of  all  that,  we  are  confront-ed  w  ith  this  situation  in 
regard  to  the  stock  exchanges. 

1  know  that  an  evil,  a  custom,  that  has  grown  up  during  our  whole 
life,  and  the  lives  of  our  fathers  and  our  grandfathers,  seems  to  have 
hecome  a  sort  of  accepted  fact,  and  people  do  not  seem  to  consider 
the  merits  and  the  quality  of  that  thing  so  much.  Even  if  they  rec- 
ognized it  as  an  evil,  it  seems  that  they  have  almost  accepted  the  idea 
that  it  is  something  that  has  to  be. 

I  think  it  was  Alexander  Pope  who  said  : 

Vice  is  a  monster  of  so  frightful  mien 
As  to  be  hated  needs  but  to  be  seen ; 
Yet  seen  too  oft,  familiar  with  her  face, 
We  first  endure,  then  pity,  then  embrace. 

And  it  seems  to  me  that  something  of  that  condition  has  its  effect 
upon  this  situation  to-day. 
Mr.  MicHENER.  Have  you  read  the  bill  before  the  committee? 
Mr.  Cummings.  Yes. 


* 
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Mr.  MicHENER.  I  think  the  committee  would  be  more  interested  in 
a  discussion  of  the  bill  than  a  general  dissertation  on  the  subject  of 
gambling. 

Mr.  CuMMiNGS.  Yes. 

Mr.  MicHENER.  I  think  we  all  appreciate  that  situation.  But  we 
are  dealing  here  with  specific  facts  and  not  generalities.  If  you  will 
confine  your  discussion  to  what  is  before  the  committee  we  will 
appreciate  it. 

Mr.  CUM3IINGS.  I  think,  Mr.  Chairman,  that  the  principle  under- 
lying this  whole  thing  is  before  the  committee,  and  a  discussion 
of  it  is  very  practical;  that  is  my  opinion. 

I  have  read  Mr.  Whitney's  address  in  support  of  short  selling. 
I  noted  that  in  1931,  on  May  25,  when  he  says  the  short  interest 
reached  the  peak— when  there  were  5,589,000  short  shares  uncovered, 
he  sought  to  minimize  the  effect  of  that,  because  it  was  merely, 
as  he  said,  two-fifths  of  1  per  cent  of  the  total  number  of  1,300,- 
000,000  shares  listed  on  the  stock  exchange. 

If  it  was  a  small  item,  and  if  it  is  generally  a  small  item,  I  do 
not  know  why  he  should  so  strenuously  oppose  doing  away  with 
what  is  a  small  matter. 

Mr.  Yates.  Do  away  with  what?    I  did  not  get  that  last. 

Mr.  CuMMiNos.  Doing  away  with  what  he  would  consider  a  small 
matter— that  is,  the  small  volume  that  the  short  selling  is  of  the 
market. 

He  does  not,  as  you  will  notice,  take  the  total  number  of  short 
sales  that  have  taken  place  at  any  time.  This  was  merely  the  num- 
ber that  had  not  been  covered. 

And  I  want  to  call  your  attention  to  one  other  thing  in  connection 
with  that:  His  argument  that  short  selling  is  a  benefit— that  it  is 
beneficial.  Well,  he  reminds  me  of  the  story  of  the  man  who  died 
and  went  up  to  the  Pearly  Gates  and  rapped.  And  St.  Peter  said, 
"  Who  is  that  ?  "  And  he  said,  "A  Wall  Street  broker."  "  What  do 
you  want  here ?  "  "I  want  to  come  in."  "  What  have  you  ever  done 
that  you  should  come  in  here  ?  "  "  Why,"  he  said,  "  one  day  on 
the  Street  I  met  a  very  destitute  and  feeble  old  lady,  who  had  lost 
all  her  savings  in  one  of  the  failed  banks.  She  was  absolutely  with- 
out means,  and  I  gave  her  a  cent." 

St.  Peter  said  to  the  recorder,  "  Did  he  do  that?  "  ''  Yes;  he  said 
he  did."  "  What  else  did  you  ever  do?  "  The  man  said,  ''  I  met  a 
workingman  who  had  had  a  home  of  his  own  and  a  family,  and  he 
had  been  trying  to  pay  for  that  home,  but  the  depression  put  him 
out  of  employment,  and  he  could  not  meet  his  obligations,  and  he 
had  come  to  the  city  to  try  to  find  work  to  get  bread  for  his  wife 
and  children.  He  was  accompanied  by  a  farmer,  one  of  the  thou- 
sands and  thousands  who  had  lost  their  farms  in  the  same  way." 

^'Well,  what  did  you  do?"  ^' I  gave  him  2  cents."  "Did  you 
ever  do  anything  else  to  benefit  humanity  ?  "  "  Why,  I  placed  a 
great  many  short  sales  on  the  market  for  various  people."  "Any- 
thing else?  "    "  I  do  not  recall  anything  else." 

And  St.  Peter  said  to  the  recorder,  "  What  sliall  we  do  with  this 
man?"  And  the  recorder  said,  "Give  him  back  his  3  cents  and 
tell  him  to   go  to  H ."     [Laughter.] 

I  am  unable  to  understand  the  point  of  view  of  a  man  that  thinks 
that  he  could  leave  the  regulation  of  what  is  generally  admitted  to 


be  an  evil  to  those  who  are  conducting  the  evil;  I  can  not  quite 
understand  that. 

I  think  it  would  be  just  like  the  case  where  the  wolf  made  a  trade 
with  the  shepherd.  The  wolf  was  being  hard  pressed,  and  he  had 
doubts  about  his  being  able  to  keep  his  life.  So  he  sought  out  the 
shepherd,  and  asked  permission  to  have  all  the  dead  sheep.  And 
the  shepherd  granted  it. 

But  it  was  but  a  short  time  before  the  flock  of  sheep  began  to 
diminish.  And  investigation  showed  that  the  wolf  had  very  soon 
arrived  at  the  point  where  he  regarded  the  sick  sheep  as  dead — 
and  when  he  was  still  further  oppressed,  he  began  to  regard  the 
well  ones  as  sick.    [Laughter.] 

Do  you  not  leave  the  regulation  of  this  matter  to  the  wolf  of 
Wall  Street.  If  you  do,  you  will  get  just  the  same  results — you  will 
have  nothing  effective  done. 

Now,  this  short  selling,  this  gambling  in  stocks,  is  either  right 
or  wrong.  It  is  either  beneficial  or  injurious.  If  it  is  injurious, 
for  Heaven's  sake  stop  it. 

I  want  just  for  a  minute  to  call  your  attention — ^I  wish  you  would 
])icture  in  your  minds  the  position  of  this  country  up  to  and  into 
1929 — the  most  prosperous  period  that  this  or  any  other  country 
ever  enjoyed.  Labor  was  employed  at  good  wages.  All  industry^ 
was  thriving.  Profits  in  industry  were  the  be^t  ever  known — as  is 
proven  by  the  constantly  increasing  returns  on  income  taxes  and 
the  annual  increase  in  American  millionaires. 

But  a  cloud  came  over  that  situation.  And  I  want,  as  it  occurs 
to  me  right  here,  to  call  your  attention — and  especially  the  attention 
of  any  one  who  disagrees  with  me — ^to  the  thought  that  this  de- 
pression was  produced  by  stock  gambling. 

I  want  to  call  the  attention  of  the  committee  to  two  men  who 
may  be  considered  unbiased — men  who  are  not  citizens  of  this  coun- 
try. I  refer  to  the  head  of  the  Bank  of  England,  who  on  his  trip 
here,  publicly  attributed  our  condition  to  what  had  taken  place  on 
the  stock  exchange.  And  also  a  similar  expression  by  the  editor 
of  the  Efficiency  Magazine  of  London,  who,  in  an  address  to  the 
business  men  of  America,  made  similar  statements. 

Then,  only  the  other  day,  Winston  Churchill,  in  an  address  here, 
in  Constitution  Hall,  stated  that  prior  to  the  crash  in  the  stock 
market,  this  country  had  come  the  nearest  to  solving  the  difficulties 
between  producer  and  consumer  than  had  ever  been  done.  These 
men  recognized  what  is  the  cause  of  our  condition,  and  recognized 
this  gambling  evil. 

Mr.  Tucker.  Mr.  Cummings,  I  dislike  to  interrupt  you;  but  the 
hour  has  come  w^hen  we  have  to  go  to  the  House. 

Mr.  Cummings.  Well,  Mr.  Chairman,  it  may  be  that,  to  men  who 
confine  themselves  simply  to  stock  statistics,  that  it  is  more  im- 
portant and  that  there  is  no  need  of  discussing  either  the  moral 
principles  that  underly  this  thing,  or  the  facts  as  they  exist  as  a 
result  of  what  has  been  done 

Mr.  McKeow^n  (interposing).  I  think,  perhaps,  you  do  not  under- 
stand. It  is  just  a  question  of  time.  We  have  to  go  to  the  House 
of  Representatives  at  11  o'clock.  We  are  not  permitted  to  sit  after 
the  House  meets.  It  is  not  that  we  are  not  interested  in  what  you 
are  saying  at  all ;  but  it  is  an  unfortunate  situation. 
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me^r  ^^'^'^^^^'^'*'-  ^^^^'  I  ^'^"^^1  ^i^e  to  have  completed  my  state- 
Mr    McKeowx.  Would  you  like  to  extend  your  remarks  in  the 

record  of  these  hearings?     You  might  be  given  that  privilege. 
Mr    CuMMiNGs.  Well,  if  I  thought  the  committee  would  live  it 

any  attention    I  would  write  out  and  submit  a  statement  in  order 

that  it  might  be  put  in  the  record. 

Mr    McKeowx.  I  am  sure  the  committee  will  be  very   <r]ad  to 
consider  it.  *^    »  «va   ii^ 

(Tlie  statement,  submitted  by  Mr.  Cummings,  is  as  follows:) 
To  Vie  Chairnunt  and  members  of  the  Judiciarf,  Committee. 

Gbntlemkn:  roiitimiinj?  my  statement  before  you  to-dav  allow  me  to  state 
nn  nn""  "/^'  ,^"'»-"^^'"t,  the  vvay  t(>  prevent  the  exils  arising  from  transactions 
arise  ''       ^^^^^^"-^'^  i«  to  prohibit  those  practices  from  which  thole  evHs 

Mr.   Whitney,   the  president   of   the   New   York    Stock  Exchanee    ^avs   thnt 

Sctan.^e''1,"tlmt<r';\'  ""•'  T  "«'.•  .aijlin^  is  .u^rsa.Sr/bVZ'sSl' 
excnange  If  that  be  true,  and  none  of  the  short  selling  can  be  classed  as 
"bear  raiding:  "  then  there  is  all  the  j;reater  need  of  prohU)it  n/^ufrt  selH^^^^ 
The  fact  IS  that  it  would  be  as  <lifflci,lt  for  Mr.  Wh  tney  to  tell  wheif  sloft 
selling?  became  bear  raidinjr,  as  it  is  for  him  to  tell  when  a  pig  beccXs  a  hog 

t?s^o^I:d^in^piy'"  ''"^'  ""*"'  ^"^*^""^^'  "«''  ^^'^  ^•^*-^-  boclieV:?X'nature; 
Not  only  every  short  sale,  but  every  long  purchase,  or  let  us  say  every 
transaction  which  does  not  and  is  not  intended  to  be  a  completed  transaction 
with  transfer  and  actual  delivery  of  the  thinj,^  purchased  or  sold,  is  Xplv  a 
bet  on  the  nse  or  fall  of  the  market,  and  the  n\oney  put  up  as  margh  is  thi 
^If  «\  money  deix.sited  as  security  with  the  one  who  places  the  bet 

..lolJth!  iI"T  '''^^'^'  ^^'%}^  ^I'^r*  ^^""'^'  ^'"«  «*«PP^^  they  would  have  to 
close  the  stock  exchange.     This  I  do  ,H.t  believe.     I  do.   Iiowever.  realize  tlnit 

it  would  make  great  changes.  It  woubl  result  in  an  honest  marketing  ;f 
securities.  No  <»ne  can  reasonably  doubt  that  there  would  be  a  place  where 
the  hu.H  reds  of  billions  of  dollars  worth  of  stocks  and  bonds  would  be  offered 
for  purchase  or  sale,  or  such  part  of  them  as  were  on  the  market,  everv  busi- 
ness day  in  the  year.  * 

Even  if  it  be  true  that  to  prohibit  gambling  on  the  exchange  would  cause 
the  closing  of  the  exchange.  It  should  in  no  wise  deter  such  prohibition  The 
evil  results  are  so  great  that  the  door  through  which  the  evil  entei-s  should 
be  closed  as  tightly  ms  a  door  to  the  United  States  Treasury  vaults  and  the 
combination  by  which  it  c(.uld  be  opened  be  sunk  in  the  deepest  sea    * 

I  desire   to   c;all    attention   to  the   date   at   which   Mr.   Whitnev   begins   his 
statistical  exhibit,  meager  and  incomplete  as  it  is.     Note,  please,  that  he  gives 
no  statistics  of  short  selling  in  1929,  none  in  1930.     Not  until  May  25    1931 
does  he  offer  ;;nythiug  in  even  pretended  explanation  of  short  selling 

On  what  took  place  in  1929  when  money  was  drawn  from  every  section  of 
the  Lnited  States  to  be  used  either  as  margin  or  for  loaning  at  high  rates  of 
interest,  Mr.  Wfiitney  supplies  no  information,  notwithstanding  the  fact  that 

iUyrSfofwuvv^"''"!  If'":'  '''''''"  brokers'  l.»ans  reached  the  stupendous  sum  of 
|8,o00  000,0<X)  and  the  decrease  in  the  value  of  the  stcK'ks  listed  on  the  New 
York  Stock  Excliange  amounted  to  $26,000,000,000. 

The  $8,r>0O,(K)O,0(K)  represents  the  amount  that  brokers  had  loaned  those  for 
whom  they  had  placed  the  bets,  and  does  not  include  the  monev  advanced 
by  the  princii>als  as  margin  or  security  for  those  bets. 

Do  you  wonder  that  the  time  came  when  more  money  was  not  forthcoming 
to  replenish  diminishing  margins,  thus  forcing  liquidation  and  still  further 
declines? 

Do  you  wonder  that  as  commodity  prices  began  to  <lecline  and  industrialists 
became  fearful  that  their  products  would  not.  when  produced  bring  the  cost 
of  production,  they  curtailed  production,  thus  bringing  on  unemplovment' 
Do  you  wouiler  that  those  who  still  had  money  hid  it  awav,  afraid  to'  either 
invest  it  or  keep  it  in  a  bank? 

Gentlemen  our  whole  trouble  arose  as  a  direct  result  of  gambling  on  the 
New  York  Stock  Exchange. 


Gentlemen,  it  hurts  me,  it  humiliates  me,  to  know  that  such  things  are  done 
in  my  country.  It  makes  me  ashamed,  and  I  do  not  like  to  be  ashamed  of 
my  country,  as  I  must  be  when  I  am  ashamed  of  the  things  which  it  permits. 

When  a  murder  is  committed  by  parties  then  unknown,  the  first  questions 
that  justive  asks  are  regarding  motive  and  opportunity.  When  it  is  establi^ed 
that  a  certain  person  had  both  motive  and  opportunity,  justice  places  its  hand 
on  that  person's  shoulder  and  says,  "  Thou  art  the  man." 

That  the  dreadful  conditions  prevailing  in  this  country  were  brought  on  by 
the  stock  gambling  in  Wall  Street  is  fully  established.  The  evidence  in  the 
case  would  convict  an  individual  of  a  capital  crime.  Other  things  have  been 
done  that  added  to  the  distress,  but  they  were  simply  accessory  after  the  fact. 

It  will  be  urged  by  some  that  if  the  thing  complained  of  is  due  to  the  cause 
to  which  I  here  attribute  it,  that  it  is  not  within  the  power  of  the  Federal 
Government  to  abolish  it.  This  I  deny.  When  we  behold  the  financial  and 
fiduciary  institutions  in  such  danger  of  complete  collapse  that  the  Federal 
Government  proposes  to  issue  bonds  to  the  amount  of  $2,000,000,000  if  neces- 
sary to  save  them  from  destruction,  when  all  business  and  all  industry  is 
paralyzed,  when  the  homes  and  farms  of  our  people  are  going  under  the 
hammer  because  they  can  not  pay  interest  and  taxes,  when  8,000,000,000  workers 
wliich  with  their  dependents  represent  approximately  one-fouith  of  our  popu- 
lation, countless  numbers  of  whom  are  suffering  for  the  necessities  of  life, 
the  Federal  Government  is  not  left  impotent  and  unable  to  abolish  the  causv 
of  tliose  conditions.  Under  the  general-welfare  provision  of  the  Cousitiution 
it  has  ample  power  to  do  that,  and  it  will  be  done  if  Congress  w^ill  enact  the 
necessary  legislation. 

Respectfully  submitted. 
Youi*s  truly, 

Franklin  D.  Cummings.      y 

Mr.  Sabath.  Mr.  Chairman  and  gentlemen,  realizing  the  condi- 
tions, let  me  say  that  I  have  devoted  about  two  years  and  a  half  of 
study  to  this  situation,  and  to  the  various  bills.  I  desire  to  be  heard 
by  the  committee;  but,  of  course,  I  realize  that  we  are  obliged  to 
be  on  the  floor  of  the  House  now.     When  can  I  be  heard  ? 

Mr.  Tucker.  We  are  going  to  fix  a  time  in  executive  session  im- 
mediatel}^  on  adjournment  when  we  will  hear  Professor  Stagg  and 
you,  Mr.  Sabath.    I  do  not  now  know  what  da}^  that  will  be. 

Mr.  Sabath.  I  think  I  have  some  very  valuable  information  for 
the  committee — statistics  and  reports,  and  so  on,  which  are  all  un- 
biassed, and  furnished  by  men  who  are  not  hired  or  paid  by  any- 
body. 

Mr.  Tucker.  Of  course,  we  want  to  hear  you,  Mr.  Sabath;  and 
you  are  entitled  to  be  heard.  But  we  have  been  very  much  embar- 
rassed by  the  fact  that  gentlemen  have  come  here  from  a  distance, 
and  we  have  heard  them  first. 

Mr.  Sabath.  Yes,  Mr.  Chairman;  I  have  been  willing  to  give 
way  to  them. 

Mr.  Tucker.  I  understand  that. 

You  will  be  informed,  gentlemen,  as  soon  as  we  can,  when  the 
committee  will  hear  you. 

(Thereupon,  at  11  o'clock  a.  m.,  the  subcommittee  went  into  exec- 
utive session,  at  the  conclusion  of  which  it  adjourned  until  Wednes- 
day, February  24,  1932,  at  10  o'clock  a.  m.) 


House  of  Representatives, 
Subco3imittee  of  the  Committee  on  the  Judiciary, 

Wednesday^  Fehruary  2^^  1932, 

The  subcommittee  met  at  10  o'clock  a.  m.,  Hon.  Henry  St.  George 
Tucker  presiding. 
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STATEMENT  OF  RICHAKD  WHITNEY,  PEESIDENT  NEW  YORK 

STOCK  EXCHANGE 

Mr.  Tucker.  The  committee  will  be  in  order.    Mr.  Whitney   will 
^^T^^Tx^r ^^"^  "'^'?^  "^^^^  y""^  represent,  and  your  residence?' 

tT.5L     vT^cV^/S^T  ^'  ^^^^^^^  Whitney.     I  am  president  of 
the  New  York  Stock  Exchange;  address  11  Wall  Street!  New  York 

Mr.  Tucker.  Proceed. 

Mr.  Whitney  Mr.  Chairman  and  gentlemen  of  the  committee, 
I  have  exammed  with  care  the  four  bills  pending  before  vou  I 
understand  that  they  are  H.  R.  4,  introduced  by  Mr.  LaGuardia 
which  m  effect,  requires  stock  exchanges  to  secure  and  publish 
promptly  information  in  regard  to  short  selling  in  securities  of  banks 
and  o±  corporations  engaged  in  interstate  commerce.  This  bill  fur- 
ther gives  broad  powers  to  the  Federal  Trade  Commission  to  sus- 
pend short  selling  in  any  particular  security  and  to  prohibit  any 
corporation  which  permits  its  securities  to  remain  listed  on  a  stock 
exchange  which  does  not  comply  with  the  act  from  engaging  in 
banking  or  interstate  commerce.  t,  f,    ^    " 

H   R   4639,  introduced  by  Mr.  Sabath,  which,  frankly,  prohibits 

wif.h''nS'i^^^  ^-  ^' ^^^^'  likewise  introduced  by  Mr"^  Sabath. 
which  prohibits  the  transmission  or  communication  in  interstate  com- 
merce or  through  the  mails  of  any  false  information  tending  to  affect 
tne  price  of  securities  listed  on  any  stock  exchange 
fh^n^*  f1^^^'  introduced  by  Mr.  Kelly,  prohibits  the  transmission 
tnrough  the  use  of  the  mails  or  in  interstate  commerce  of  any  offer 
or  information  in  regard  to  a  contract  respecting  the  purchase  or 
sale  upon  credit  or  margin  of  any  stock  where  it  is  intended  that 
such  contract  shall  be  settled  on  the  basis  of  quotations  Tprices  and 
without  any  bona  fide  receipt  or  delivery  of  such  stock. 

1  will,  in  a  subsequent  part  of  this  statement,  take  up  some  of  the 
particular  features  of  the^  bills,  but,  with  the  permission  of  the 
committee  I  would  like  first  to  discuss  the  general  question  of 
whether  short  selling  of  securities  is,  as  I  believe,  a  necessary  and 
useful  practice  or  whether  it  is,  as  so  many  persons  assert,  a  destruc- 
tive abuse  which  can  not  be  justified  on  any  ground 

Let  me  make  clear  the  mechanics  of  k  short  sale  on  the  stock 
exchange.  I  have  i-ead  the  testimony  of  the  witnesses  who  have 
already  appeared  before  this  committee  and,  to  my  surprise,  it  was 
apparent  that  some  of  them  did  not  understand  how  a  short  sale 
was  made  on  the  stock  exchange.  It  is  not  surprising,  therefore, 
that  they  had  an  erroneous  impression  of  the  effect  of  short  sales 
on  the  price  of  securities. 

fl.Jl^^^^-T  ^^^^^s  his  broker  to  sell  100  shares  of  a  stock  short, 
the  order  is  transmitted  to  the  floor  of  the  exchange  and  is  executed 

hnv^^r""!  "^F-^"  ^"7  ^*^''*  f  "^.^^  ^'^^^-  I^  fact,  the  broker  who 
buys  the  stock  is  not  aware  he  is  purchasing  from  a  short  seller. 
Until  recently  when  the  exchange  directed  that  all  selling  orders  be 
marked  so  as  to  show  whether  they  were  for  long  or  short  account 
It  often  happened  that  the  selling  broker  did  not^now  wL?^^^^^^^ 
customer  was  making  a  long  or  a  short  sale.  This  was  due  to  the 
fact  that  until  the  time  for  the  delivery  of  the  stock  the  customer 
did  not  have  to  disclose  whether  he  would  deliver  his  own  securities 


or  wished  his  broker  to  borrow  securities  for  the  purpose  of  complet- 
ing the  contract. 

In  the  vast  majority  of  short  sales  the  customer  asks  his  broker 
to  borrow  the  stock  for  him  and  to  deliver  it  against  the  sales  con- 
tract. The  brokers  borrow  stock  from  persons  who  either  own  it 
outright  or  hold  it  on  margin.  For  convenience,  the  brokers  who 
desire  to  lend  or  borrow  stock  meet  on  the  exchange  immediately 
after  the  close  of  the  market  and,  depending  upon  the  relative  supply 
and  demand,  a  price  is  fixed  for  the  lending  transaction.  This  price 
may  consist  in  an  interest  differential  or  in  an  actual  premium  over 
and  above  all  interest.  Assuming,  for  the  sake  of  illustration,  that 
a  stock  is  lending  at  a  small  premium,  say,  a  one-sixteenth,  the 
broker  who  borrows  agrees  to  pay  the  lender  as  compensation  for 
the  loan  $6.25  per  day  for  each  100  shares  of  stock  borrowed.  In 
addition,  he  must  secure  his  borrowing  by  depositing  with  the  lend- 
ing broker  the  full  market  value  of  the  stock  borrowed. 

As  I  have  already  pointed  out,  the  borrowing  of  stock  is  there- 
fore the  counterpart  of  the  borrowing  of  money  against  collateral 
security.  In  one  case  money  is  borrowed  and  the  obligation  is 
secured  by  stock,  the  compensation  of  the  lender  being  fixed  at  some 
rate  of  interest  on  the  amount  loaned.  In  the  other  case,  the  lender 
of  the  stock  is  secured  by  the  deposit  of  its  market  value  in  cash% 
and  his  compensation  is  determined  by  the  amount  of  the  premium 
which  the  borrower  agrees  to  pay  for  the  loan.  Both  transactions 
necessarily  involve  credit  and  I  personally,  can  not  see  why  it  is 
wrong  for  a  man  to  borrow  stock  if  the  borrowing  of  money  is 
permitted. 

You  may  well  ask  at  this  point  why  the  owners  of  stock  are 
willing  to  lend  to  short  sellers  when  the  latter  can  make  a  profit 
only  by  a  decline  in  value  which  would  be  contrary  to  the  interest 
of  the  lenders.  The  answer  is  simple.  The  compensation  which 
short  sellers  pay  for  the  loan  is  sufficient  to  induce  lenders  to  engage 
in  the  transaction.  Furthermore,  this  willingness  to  lend  stock  is 
not  solely  due  to  a  desire  for  immediate  return,  but  is  based,  in  part 
at  least,  upon  the  knowledge  of  many  hard-headed  owners  of  securi- 
ties that  the  value  of  their  property  depends  upon  the  existence  of 
a  market.  They  appreciate  that  by  facilitating  the  market  for 
securities  they  are  in  fact  protecting  the  liquidity  and  value  of  their 
property. 

I  am  aware  many  people  believe  that  the  only  stock  available 
for  loans  belongs  to  margin  customers  and  that  brokers  force  their 
customers  to  agree  that  stocks  can  be  loaned  in  order  to  furnish  a 
supply  of  securities  for  short  sellers.  In  fact,  Mr.  Perkins,  who 
recently  appeared  before  this  committee,  said : 

The  short  seller  sells  what  he  does  not  own  and  makes  delivery  from  the 
"  floating  supply  "  of  shares  created  by  the  exchanges  for  that  purpose  through 
the  requirement  that  members  may  lend  to  short  sellers  all  the  shares  carried  on 
margin  for  customers. 

That  statement,  in  so  far  as  it  accuses  the  exchange  of  requiring 
the  loan  of  long  stock  is  wholly  untrue.  The  exchange  has  no  such 
requirement.  On  the  contrary,  it  has  always  held  that  brokers 
have  no  right  to  lend  stock  belonging  to  margin  customers  without 
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express  permission.     This  permission  is  revocable,  so  that  even  if  it 
is  once  given,  it  can  be  revoked  at  any  time. 

I  mention  this  matter  specifically  because  in  the  last  few  months 
misstatements  in  regard  to  the  lending  of  margin  stock  have  become 
more  and  more  frequent.  Last  week  the  governing  committee  of 
the  exchange,  realizing  that  the  popular  misconception  had  grown 
so  great  as  to  disturb  even  many  intelligent  persons,  decided  to  make 
its  position  in  regard  to  the  lending  of  stocks  absolutely  clear.  It, 
therefore,  ruled  that  the  consent  of  customers  to  the  lending  of  stocks 
could  not  be  incorporated  in  the  usual  form  of  agreement  which 
customers  sign  when  they  open  brokerage  accounts.  It  required 
that  these  consents  be  incorporated  in  separate  documents  so  that 
customers  would  clearly  understand  the  nature  of  the  power  they 
were  vesting  in  their  brokers.  This  resolution  emphasized  by  the 
fact  that  such  consents  were  revocable  and  authorized  the  committee 
on  business  conduct,  in  its  discretion,  to  require  members  of  the 
exchange  to  remind  their  customers  of  their  right  of  revocation  at 
reasonable  intervals. 

I  trust  you  will  pardon  this  digression  from  the  explanation  of 
a  short  sale  which  I  was  giving  you,  but,  frankly,  I  felt  that  I 
must  bring  to  your  attention  in  a  forceful  manner  the  various  mis- 
statements which  have  been  made  in  regard  to  the  lendings  of  mar- 
gin stock.  To  return  to  my  subject,  a  short  sale  is  executed,  as  I 
have  said,  in  the  same  manner  as  any  other  sale.  The  stock  which 
is  to  be  delivered  on  the  contract  is  borrowed  and  when  the  day  for 
delivery  comes  the  original  contract  is  completed  by  the  actual 
delivery  of  the  borrowed  stock.  The  market  value  is  deposited  with 
^  the  lending  broker  and  the  transaction  is  then  complete,  save  only 
'  for  the  deposit  of  margin  with  the  selling  broker.  Short  sales,  like 
long  purchases,  must  be  margined.  The  amount  of  margin  varies 
from  time  to  time.  Smaller  margins  may  be  sufficient  in  times  of 
stability,  while  larger  margins  are  necessary  and  required  in  periods 
of  uncertainty  or  of  great  speculative  activity.  The  amount  of 
margin  now  required  on  short  sales  is  substantial,  and  almost  equal 
to  the  highest  margin  required  on  long  stock  during  the  bull  market 
of  1929. 

Short  selling  has  been  a  regular  feature  of  all  organized  security 
markets  from  time  immemorial.  Security  markets  are  created  by 
the  desire  of  people  to  invest  and  speculate,  and  speculation  neces- 
sarily includes  speculation  for  rising  prices  as  well  as  speculation 
for  declining  prices.  I  realize  that  many  people  believe  that  the 
short  seller,  because  he  believes  prices  will  decline,  is  purely  a  de- 
structive influence  and,  therefore,  an  evil.  This  simple  conclusion 
fails  to  take  cognizance  of  the  essential  part  which  the  short  seller 
plays  in  maintaining  an  equilibrium  for  prices.  If  everybody  was 
solely  interested  in  seeing  stocks  rise,  the  upward  tendency  would 
continue  until  a  fantasticallj^  high  level  of  prices  was  reached  and 
then  suddenly  there  would  be  no  purchasers  whatsoever.  As  a  re- 
sult, the  market  would  fall  precipitately  from  high  to  extremely  low 
levels  and  there  would  be  no  transactions  on  the  descending  scale. 
The  economic  function  of  sliort  sellers  in  a  market  for  securities  is 
to  provide  buying  power  even  when  prices  are  declining.  Short 
selling  may  also  tend  to  prevent  prices  going  to  absurd  heights  dur- 
ing periods  of  inflation.     Economists  agree  as  to  the  necessary  and 


useful  function  of  short  selling,  but  when  prices  are  declining  it  is 
extremely  difficult  to  convince  people  that  these  students  of  eco- 
nomics are  right.  Since  1929  many  of  our  people  have  been  so  in- 
fluenced by  their  personal  losses  that  they  can  not  dispassionately 
consider  the  facts  of  the  case.  Let  me,  however,  remind  you  that  in 
spite  of  the  drastic  deflation  of  security  prices,  the  New  York  Stock 
Exchange  has  maintained  a  market  for  securities  which  has  allowed 
the  holders  of  stocks  to  sell  and  realize  cash  for  their  property. 
Even  if  the  amount  realized  is  less,  and  very  much  less,  than  it 
would  have  been  if  these  people  sold  in  1929,  it  is,  nevertheless,  an 
outstanding  achievement  that  our  market  has  stayed  open  and  main- 
tained the  liquidity  of  securities. 

If  there  had  been  no  short  selling  of  securities,  I  am  confident  that 
the  stock  exchange  would  have  been  forced  to  close  many  months  ago. 
It  was  the  willingness  of  people  who  had  sold  short  at  higher  levels 
to  buy  when  prices  were  breaking  that  helped  to  maintain  the  mar- 
ket. We  have  avoided  the  fearful  consequences  which  would  have 
necessarily  resulted  if  securities  had  become  unsaleable.  If  shoit 
selling  had  been  forbidden,  the  course  of  the  speculative  movement 
in  stocks  would  have  been  similar  to  what  occurs  when  there  is 
speculation  in  property  which  can  not  be  sold  short.  The  most 
common  and  the  simplest  example  is  undoubtedly  a  land  boom.  We 
have  had  many  of  them  and  in  all  parts  of  the  country.  One  of  the 
most  recent  and  most  dramatic  was  the  land  speculation  in  one  of  our 
States  a  few  years  ago.  The  price  of  real  estate  rose  rapidly  until 
j;eople  were  fi*eely  paying  for  undeveloped  lots  far  from  any  center 
of  population  prices  w^iich  would  have  been  appropriate  for  prop- 
erty on  the  busiest  streets  in  our  larger  cities.  Finally,  after  exces- 
sive prices  had  been  reached,  there  was  a  sudden  cessation  of  confi- 
dence in  the  future  of  this  real  estate.  What  happened?  Almost 
immediately  the  market  for  real  property  ceased  entirely.  It  was 
not  a  question  of  whether  property  which  had  sold  for  $100,000 
could  be  sold  for  25  per  cent  or  50  per  cent  of  the  so-called  value,  it 
was  a  question  of  whether  a  buyer  could  be  found  at  any  price.  The 
resulting  crash  in  val^  was  appalling.  Everybody  who  had  an  in- 
vestment in  these  lands  found  that  he  had  lost  not  only  a  large  part 
of  his  capital  but  also  the  ability  to  realize  cash  for  what  remained. 
From  a  period  of  the  greatest  activity  in  the  buying  and  develop- 
ment of  real  property  which,  in  turn,  had  induced  great  business 
activity,  the  whole  State  was  plunged  into  a  depression  far  more  com- 
plete and  enduring  than  anyone  could  have  imagined. 

Without  short  selling,  the  stock  market  would  have  taken  the 
same  course  after  the  boom  of  1929.  If  that  had  occurred,  the  con- 
sequences to  this  country  would  have  been  truly  disastrous.  Enor- 
mous amounts  of  credit  were  based  upon  the  value  of  securities. 
In  round  figures,  there  was  $8,500,000,000  loaned  to  brokers,  and, 
in  addition,  a  substantially  equal  sum  loaned  by  banks  to  indi- 
viduals upon  security  collateral.  Because  the  stock  exchange  re- 
niained  open  and  securities  could  be  bought  and  sold,  albeit  at  lower 
prices,  this  vast  mass  of  credit  has  been,  in  large  part,  liquidated. 
To-day,  loans  to  brokers  are  only  about  $5,000,000  and  bank  loans 
to  customers  upon  security  collateral  have  been  reduced  to  about 
$5,000,000,000.  If  this  huge  total  of  loans  had  become  frozen  and, 
because  of  the  absence  of  a  security  market,  could  not  have  been 
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reduced,  our  entire  banking  system  would  undoubtedly  have  been 
most  devastatingly  affected.  That  calamity,  at  least,  has  been 
spared  us.  As  a  practical  man  who  has  been  watching  the  course 
of  the  security  market  for  years,  I  trust  you  will  believe  me  when 
1  say  that  the  market  for  securities  could  not  have  been  maintained 
if  short  selling  had  been  forbidden. 

^  I  know  that  many  people  disagree  with  the  statements  I  have 
just  made  and  would  like  some  mathematical  or  other  proof  of 
the  truth  of  my  conclusions.  Most  of  the  statistics  gathered  by 
the  exchange  m  regard  to  short  selling  have  already  been  pub- 
lished. I  submit,  for  the  use  of  the  committee,  not  only  the  compila- 
tion showing  the  detailed  short  transactions  from  May  25  to  Novem- 
ber 30,  1930,  but  also  two  supplemental  statements  covering  the 
periods  from  December  1  to  December  31,  1931,  and  January  1  to 
February,  1,  1932.  I  also  submit  a  chart  on  which  is  plotted  graphi- 
cally the  total  number  of  shares  composing  the  short  interest,  a 
Stock  price  index  and  since  September  26  the  percentage  of  the 
daily  in-and-out  short  sales.  These  statistics  do  not  prove  conclu- 
sively that  there  is  any  direct  relationship  between  the  size  of  the 
short  interest  and  the  price  of  securities. 

Do  you  care  to  have  those  charts  in  front  of  you  ? 

Mr.  Oeller.  I  would  like  to  see  them. 

Mr.  Kedmond.  I  will  pass  them  around. 

Mr.  Oliver.  Why  can  not  you  put  the  letter  "  S  "  on  the  ticker 
after  a  transaction  so  that  the  public  will  know,  after  a  great  number 
of  sales,  how  much  is  short  and  how  much  is  long? 

Mr.  Whitney.  I  think  it  could  probably  be  done,  except  for  the 
fact  in  a  great  many  daily  transactions  it  would  show  that  the  sale 
has  been  a  short  sale,  where  there  is  none  now,  and  as  against  the 
fact  that  where  a  long  purchase  is  made  no  record  of  that  is  made, 
whether  for  margin  or  otherwise. 

^  i_^i^*  P.^^5^*  ^^^  ^^^^  purchase  would  be  the  one  that  was  not 
labelled  "  S." 

Mr.  Whitney.  But  not  showing  whether  it  was  a  speculative  or 
investment  transaction. 

Mr.  Oliver.  No.  You  can  hardly  tell  that  without  knowing.  That 
was  an  interesting  point.  You  had  stopped  there  in  your  statement 
when  I  took  up  that  question  with  you. 

Mr.  Whitney.  All  right,  sir.  I  will  attempt  to  answer  anything 
X  can. 

Mr.  Oliver.  That  is  all  right. 

Mr.  Whitney.  Shall  I  proceed,  Mr.  Chairman  ? 

Mr.  Tucker.  Yes. 

Mr.  Whitney.  This  is  not  surprising  because  short  selling  is  not 
the  only  factor  which  affects  the  price  level  of  securities.  In  fact 
if  these  statistics  prove  anything  they  prove  that,  contrary  to  the 
popular  theory,  short  selling  is  not  a  dominant  factor  in  the  stock 
market. 

No  one  can  look  at  the  trend  of  stock  prices  during  1931  without 
appreciating  the  tremendous  effect  of  the  dramatic  events  which  oc- 
curred m  the  course  of  the  year.  The  chart  before  you  shows  the 
volume  of  the  short  position  during  the  year.  In  May  the  Austrian 
Credit- Anstalt,  one  of  the  largest  and  most  important  banks  in 
Austria,  failed.    This  was  the  first  of  the  European  banking  difficul- 


ties and  affected  some  of  the  most  important  banks  in  GermanJ 
and  Holland.  It  may  have  been  the  cause  of  the  very  large  short 
interest  which  existed  on  May  25,  when  our  statistics  were  first 
gathered.  From  May  25  to  July  3  the  price  level  remained  practi- 
cally stationary  until  June  17  when  the  announcement  of  President 
Hoover's  suggestion  in  regard  to  a  temporary  delay  in  reparation 
payments  made  people  believe  the  critical  situation  of  Germany 
would  be  obviated.  For  a  period  of  about  10  days  the  utmost  con- 
fidence prevailed  and  stock  prices  rose,  but  shortly  thereafter  the 
difficulties  encountered  in  securing  the  approval  of  other  creditor 
powers  to  the  German  relief  program  began  to  cause  doubt  and 
prices  started  to  decline.  This  decline  was  accentuated  by  the  grave 
crisis  which  developed  in  Germany.  On  the  chart  you  will  see  that, 
commencing  on  July  3,  the  price  of  securities  definitely  turned  down- 
ward. By  July  13  the  withdrawals  of  gold  from  Germany  brought 
about  the  failure  of  one  of  its  most  important  banks.  On  the  14th  the 
German  Government  proclaimed  a  bank  holiday  which,  in  effect, 
was  a  moratorium.  The  immediate  reaction  caused  by  this  news 
was  a  further  decline  of  prices,  because  it  was  generally  known  that 
a  large  volume  of  German  acceptances  were  held  by  American  banks 
and  no  one  could  foretell  what  effect  the  sudden  illiquidity  of  these 
assets  would  have  on  our  credit  structure. 

Mr.  Oliver.  Does  this  show  the  total  number  of  the  short  interest, 
including  in-and-out  sales,  or  are  they  excluded  in  that  ? 

Mr.  Whitney.  They  are  excluded  except  on  the  last  two.  Those 
figures  were  not  compiled  or  asked  by  us  until  September  21st. 

Mr.  Oliver.  Will  you  explain  later  on  what  effect  the  in-and-out 
sales  have  on  the  trend  of  prices  ? 
Mr.  Tucker.  Proceed. 

Mr.  Whitney.  I  need  not  describe  in  detail  the  elaborate  negotia- 
tions which  ultimately  brought  about  the  socalled  standstill  agree- 
ment in  regard  to  German  paper  held  by  foreign  banks,  but  this 
incident  demonstrates  the  danger  of  any  action  which  makes  short- 
term  banking  assets  illiquid. 

The  price  level  continued  to  decline  until  the  first  week  in  August 
and  then  rose,  probably  due  to  the  announcement  that  the  United 
States  Steel  Corporation  had  decided  to  cut  the  salaries  of  its  officials. 
Throughout  the  rest  of  the  month  both  the  price  level  and  the 
volume  of  the  short  interest  remained  relatively  unchanged.  In  the 
early  part  of  September  a  rapid  decline  in  stock  prices  commenced. 
Far  from  being  accompanied  by  an  increase  in  short  interest,  there 
was  an  actual  decline  between  September  11  and  September  18  of 
approximately  240,000  shares.  This  price  movement  was  clearly 
caused  by  the  growing  difficulties  of  the  Bank  of  England.  Day 
after  day  our  newspapers  reported  the  withdrawal  of  large  amounts 
of  gold  from  the  British  market.  It  became  more  and  more  appar- 
ent that  there  was  a  real  possibility  of  England  going  off  the  gold 
basis.  Even  resignation  of  the  Labor  Ministry  and  the  formation 
of  the  coaliation  National  Government  at  the  end  of  August,  was 
not  able  to  stem  the  tide  of  fear  in  regard  to  the  soundness  of  the 
British  currency.  On  the  night  of  September  20  the  British  Cabinet 
announced  it  would  immediately  appeal  to  Parliament  to  suspend 
gold  payments.    It  was  in  the  face  of  this  emergency,  which  brought 
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about  the  closing  of  all  of  the  most  important  stock  exchanges  of 
Europe,  that  the  New  York  Stock  Exchange  imposed  its  temporary 
two-day  ban  on  short  selling. 

I  have  already  described,  and  particularly  in  my  address  at  Hart- 
ford last  fall,  the  reasons  which  actuated  the  governors  of  the  ex- 
change to  take  dramatic  action  in  the  face  of  the  sterling  crisis. 
Frankly^  we  felt  that  it  was  an  alternative  to  closing  the  exchange. 
Only  twice  before  in  our  history  has  any  such  action  been  necessary. 
In  1873  the  exchange  was  closed  for  a  few  days.  In  1914  for  sev- 
eral months.  We  knew  from  our  experience  at  the  outbreak  of  the 
war  that  closing  the  exchange  would  not  prevent  a  decline  in  security 
prices.  When  the  exchange  closed  upon  the  announcement  of  the 
World  War,  members  of  the  exchange  were  forbidden  to  buy  or  sell 
securities  at  lower  prices  than  had  prevailed  at  the  time  of  closing. 
Almost  immediately  informal  security  exchanges  sprang  up  in  offices 
and  even  out  in  the  streets.  Transactions  were  made  in  the  so-called 
"  gutter  markets  "  of  August,  1914,  at  prices  far  below  the  closing 
prices  on  the  exchange.  We  felt  last  September,  that  if  the  ex- 
change were  allowed  to  close  there  would  be  no  certainty  as  to  when 
it  would  be  able  to  reopen  and  that  the  freezing  of  collateral  security 
loans  would  be  disastrous. 

Many  of  the  people  have  wondered  why  the  governors  of  the  ex- 
change concluded  that  the  banning  of  short  selling  would  permit  the 
market  to  stay  open.  The  answer,  of  coui*se,  is  that  we  were  aware 
of  the  existence  of  a  short  interest  of  approximately  4,000,000  shares. 
Those  who  were  short  were  bound  to  realize  that  the  prohibition  on 
short  selling  was  an  indication  the  exchange  might  close.  They 
would  attempt  to  cover  their  contracts  before  the  exchange  closed, 
because  unless  they  did  so  there  was  no  certainty  as  to  when  they 
would  have  an  opportunity  of  settling  their  open  contracts.  That 
the  conclusion  of  the  governing  committee  was  sound  has  been 
proved  by  what  took  place  on  September  21  and  September  22.  The 
existing  short  interest  did  buy  stocks.  Our  statistics  show  that 
280,000  shares  were  covered  on  September  21 ;  nearly  800,000  shares 
on  September  22;  and  more  than  330,000  shares  on  September  23; 
with  a  declining  or  steady  market  existing  on  the  first  two  of  these 
three  days,  but  a  sharp  rise  occurring  on  the  third  day  when  the  ban 
on  short  selling  was  lifted. 

Many  students  of  economics  have  apparently  failed  to  understand 
what  happened  during  these  critical  days.  In  fact,  Mr.  William 
Trufant  Foster,  in  an  article  in  the  Atlantic  Monthly  entitled  "  Sell- 
ing the  United  States  Short,"  said,  in  part : 

To  meet  this  situation,  the  governing  committee  decided  to  suspend  short 
seUmg.  "  In  the  opinion  of  the  committee,  a  sudden  ban  on  short  selling  would 
be  likely  to  force  covering  by  those  who  were  short." 

Here  is  reasoning  as  curious  as  that  of  the  Mad  Hatter ;  it  will  find  a  place 
no  doubt,  in  the  new  book  which  is  developing  out  of  current  economic  discus- 
sions, called  Alice  in  Blunderland.  Mr.  Whitney's  first  premise  is  that  liquida- 
tion, not  short  selling,  is  the  cause  of  declining  stock  prices.  He  then  declares 
that  further  liqui<lation  is  inevitable.  He  concludes  that  a  ban  on  short  selling 
"  would  be  likely  to  force  covering  by  those  who  were  short." 

What  kind  of  logic  is  this?  Why  should  anyone  who  has  sold  what  he  does 
not  own,  in  the  hope  of  buying  it  later  on  at  a  lower  price,  be  forced  to  cover 
if  further  liquidation  is  inevitable?  Why  not  simply  wait  for  the  inevitable 
liquidation  to  take  place,  and  then  reap  an  inevitable  profit  by  buying  at  the 
resultant  lower  price? 


Mr.  Foster  is  not  sufficiently  familiar  with  the  operation  of  our 
security  market  to  understand  that  the  closing  of  the  exchange  would 
prevent  the  existing  shorts  from  taking  advantage  of  any  further 
decline  in  prices.  Those  who  were  short  held  only  contracts  of  mem- 
bers of  the  exchange.  It  was  obvious  that  if  the  exchange  had  closed 
in  September,  1931,  a  prohibition,  like  the  one  used  in  1914,  against 
members  buying  or  selling  at  lower  prices  would  have  been  imposed. 

Mr.  Celler.  That  was  called  minimum  price. 

Mr.  Whitney.  Yes.  Those  who  were  short  realized,  therefore, 
that  if  the  exchange  closed  thev  would  hold  contracts  of  members 
which  could  not  be  settled  except  at  or  above  the  existing  price  level. 
No  further  decline  in  security  prices  could  increase  their  profits. 
In  the  meantime  they  ran  the  risk  that  the  closing  of  the  exchange 
might  bring  about  the  insolvency  of  brokers,  in  which  case  any 
existing  profits  might  be  lost.  It  was  the  part  of  wisdom,  therefore, 
for  them  to  buy  stocks  and  to  take  their  profits.  The  logic  of  the 
governing  committee,  which  Mr.  Foster  criticizes,  was  sound,  as 
the  events  have  proved,  and  was  based  upon  the  actual  knowledge 
of  past  experience.  The  governing  committee  of  the  exchange  con- 
sists of  42  men,  who  are  or  have  been  actively  engaged  in  the 
security  business  for  many  years.  In  the  aggregate,  their  experience 
covers  not  one  but  many  panics  and  crises.  To  those  who  had  lived 
through  the  experience  of  1914,  there  was  no  doubt  that  a  temporary 
ban  on  short  selling  would  bring  purchasing  power  into  the  market. 
As  I  have  said  before,  their  experience  and  judgment  were  justified 
by  what  took  place  in  the  next  few  days. 

By  remaining  open  during  the  English  sterling  crisis,  the  New 
York  Stock  Exchange  assisted  the  security  markets  of  Europe  to 
reopen.  Before  the  end  of  the  week  all  of  the  principal  European 
exchanges,  except  Berlin,  were  again  in  operation  and  the  liquidity 
of  securities  throughout  the  world  was  reestablished. 

It  is  true,  of  course,  that  the  price  level  continued  to  decline.  It 
declined,  not  because  it  was  driven  downward  by  further  short  sales 
but  because  the  mounting  financial  difficulties,  of  which  the  sterling 
crisis  was  only  the  forerunner,  became  more  and  more  apparent.  It 
was  not  until  October  5  that  the  general  decline  in  security  prices 
stopped. 

The  turn  in  the  tide  in  security  prices  occurred  on  October  6. 
It  was  due,  obviously,  to  the  intimation  of  a  forthcoming  announce- 
ment in  regard  to  action  by  our  Government.  On  October  7  the 
plan  for  the  National  Credit  Corporation  was  officially  announced. 
With  various  fluctuations,  with  indicated  doubt  and  hesitation  as 
to  how  this  plan  would  actually  operate,  security  prices  in  general 
rose  until  they  reached  a  peak  figure  in  the  early  part  of  November. 
During  the  period  the  short  interest  increased,  but  the  relation 
between  the  increase  in  the  short  interest  and  the  general  stability 
or  rising  tendency  in  prices  has  not  been  commented  upon  by  those 
who  believe  that  short  selling  is  the  primary  cause  of  declining 

prices. 

During  the  rest  of  the  year  the  general  tendency  of  stock  prices 
was  downward  and  the  fluctuation  of  the  short  interest  does  not 
seem  to  bear  any  direct  relation  to  the  general  trend.  If  we  remem- 
ber what  took  place  during  this  period,  I  think  we  can  easily  under- 
stand why  prices  declined.    The  withdrawals  of  gold  from  the  United 
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States,  the  increasing  number  of  bank  insolvencies,  and  the  ffenerallv 
unsatisfactory  reports  of  corporations  all  gave  little  hope  for  an 
early  resumption  of  business  activity.  In  addition,  the  European 
situation  became  more  and  more  complex  and  the  hope  which  so  many 
persons  held  m  June  and  July  that  the  problem  of  reparations 
would  be  settled  on  an  amicable  basis  grew  more  and  more  remote. 
Mr  Oliver.  Then  didn't  a  lot  of  these  Cabinet  officers  say  that 
^^?T*^^T^  ^^^  sound,  that  the  stock  market  would  go  up « 

Mr.  MicHENER.  We  are  a  judiciary  committee,  and  if  the  gentle- 
man wants  to  make  a  political  speech  I  will  ask  him  to  retire 
Mr.  Oliver.  Thank  you. 
Mr.  MiCHENER.  Proceed. 

Mr.  Oliver.  I  did  not  know  you  were  chairman. 
Mr.  MicHENER.  I  am  on  the  subcommittee. 
Mr.  Oliver.  I  will  not  retire  at  present. 
Mr.  MicHENER.  Proceed. 
,   Mr.  Whitney   In  January  of  this  year  the  volume  of  the  short 
interest  increased  substantially,  but  there  was  no  outstanding  change 
in  the  general  level  of  security  prices.    At  the  end  of  the  month 
prices  stood  nearly  half  way  between  the  highest  point,  which  was 
reached  about  the  middle  of  the  month,  and  the  lowest  point,  which 
was  reached  on  the  4th  or  5th  of  January.     The  announcement  of 
the  plan  tor  the  National  Reconstruction  Finance  Corporation  was 
well  received,  but  did  not  bring  about  any  enduring  change  in  price 
level  because  its  immediate  effect  on  business  was  problematical. 
It  was  not  until  the  recent  announcement  of  the  plan  for  increas- 
ing the  use  of  Federal  reserve  credit  that  the  market  responded  and 
the  price  level  showed  a  substantial  advance. 

I  am  afraid  this  somewhat  lengthy  reminder  of  the  influence  of 
events  on  stock  prices  may  have  wasted  the  time  of  the  committee, 
but,  to  my  mind,  it  shows  very  clearly  that  the  oft-repeated  state- 
ment of  the  baneful  influence  of  short  selling  can  not  be  supported 
statistically.  In  this  connection,  however,  I  notice  that  one  of  the 
witnesses  before  this  committee  recently  endeavored  to  prove  by 
analyzing  the  action  of  particular  issues,  that  short  selling  had  a 
direct  effect  upon  prices.  I  do  not  think  it  will  be  profitable  to 
examme  all  the  numerous  cases  which  were  cited,  because  he  admits 
that,  m  many  instances,  the  price  level  declined  at  the  same  time  that 
the  short  interest  was  also  declining.  Clearly,  if  short  selling  has 
a  direct  and  paramount  effect  upon  the  price  level,  then  stock  prices 
should  rise  when  the  short  interest  decreases.  If  stock  prices  de- 
cline when  the  short  interest  is  declining,  the  only  possible  conclu- 
sion  IS  that  short  sellmg  is  not  a  dominant  factor. 

Let  me  now  pass  on  to  another  aspect  of  this  question.  It  has 
been  alleged,  over  and  over  again,  that  short  selling  is  an  evil  be- 
cause It  permits  concerted  action  against  the  market.  A  number 
of  witnesses  have  appeared  before  this  committee  and  have  described 
what  they  confidently  believe  to  be  the  destructive  tactics  employed 
by  short  sellers.  Mr.  Aron  drew  a  distinction  between  what  he 
called  organized  short  selling,  which  he  considered  unjustifiable,  and 
ordinary  short  selling,  which  he  thought  might  be  legitimate  He 
endeavored  to  prove,  however,  that  by  attacking  pivotal  stocks  the 
short  sellers  might  depress  the  entire  securities  market.  Mr  Perkins 
quoted  an  anonymous  article  in  which  it  was  stated :  "  Everyone 


who  knows  his  way  around  below  Fulton  Street,  knows  that  *  bear 
raiding '  has  always  been  an  accompaniment  of  every  period  of  liq- 
uidation." He  implied  that  these  nefariously  minded  individuals 
would  hurl  large  blocks  of  stock  at  the  market  and  that  the  declines 
thus  brought  about  produced  liquidation  which  would  carry  stock 
prices  to  lower  levels.  That  such  attempts  are  conceivable,  and 
may  have  been  actually  employed  years  ago  when  the  volume  of 
transactions  on  the  New  York  Stock  Exchange  was  extremely  small.. 
I  think  every  one  will  admit ;  but  in  recent  months  such  conditions 
have  not  existed.  My  assertion  that  such  crimes  have  not  been  com- 
mitted on  the  New  York  Stock  Exchange  may  not  convince  those 
who  do  not  wish  to  study  the  facts  or  learn  the  truth.  My  state- 
ment, however,  is  based  on  daily  observation  of  what  has  occurred 
on  the  exchange.  Ever  since  the  panic  of  1929  the  committees  of 
the  exchange  have  been  alert  to  notice  any  signs  of  bear  raiding. 
Every  questionable  case  has  been  investigated.  Although  the  super- 
vision of  the  market  has  been  more  intense  during  the  last  year 
than  ever  before,  we  have  failed  to  discover  any  evidence  of  or- 
ganized short  selling  or  of  bear  raiding.  A  number  of  instances 
which  superficially  seemed  to  be  bear  raids  upon  investigation 
were  discovered  to  be  only  the  liquidation  of  substantial  blocks  of 
stock.  We  have  examined  with  care  the  accounts  of  short  sellers  in  > 
an  effort  to  find  any  evidence  that  there  had  been  concerted  action 
in  short  selling.  We  have  found  no  evidence  to  support  the  theory 
that  a  small  group  of  speculators  have  conspired  together  to  drive 
prices  downward. 

The  exchange  has  in  good  faith  endeavored  to  stop  bear  raiding. 
I  can  assure  you  that  all  of  the  governors  of  the  exchange,  and  most 
of  them  are  active  business  men  who  are  present  daily  on  the  floor 
of  the  exchange,  are  constantly  watching  price  movement  and  inves- 
tigating any  decline  which  seems  to  be  out  of  the  ordinary.  Some 
months  ago  the  committee  on  business  conduct  directed  that  all  sell- 
ing orders  be  marked  so  as  to  show  whether  they  were  for  long  or 
short  account.  At  the  same  time  the  members  of  the  exchange  were 
warned  of  the  penalty  they  would  incur  if  they  participated  in  short 
sales  which  tended  to  depress  the  market.  This  rule  had  two  results. 
First,  it  permitted  the  governors  of  the  exchange  to  find  out,  without 
delay,  whether  a  sale  which  caused  a  decline  in  prices  represented 
short  stock  or  the  liquidation  of  long  stock.  Second,  it  caused  the 
members  of  the  exchange  to  notify  their  customers  that  short  stock 
would  not  be  sold  at  a  lower  price  than  the  last  preceding  transac- 
tion. I  feel  confident,  therefore,  in  making  the  statement  that  in 
recent  months  bear  raiding  has  not  existed  on  the  New  York  Stock 
Exchange. 

Mr.  Celler.  Did  you  examine  every  suspicious  case  of  bear 
raiding? 

Mr.  Whitney.  Yes. 

Mr.  LaGuardia.  I  did  not  get  that. 

Mr.  Whitney.  Did  we  examine  every  suspicious  case  of  bear 
raiding  ? 

Mr.  SuMNERS.  Every  suspicious  case  of  bear  raiding.  What 
aroused  the  suspicion?     What  makes  them  suspicious  cases? 

Mr.  Whitney.  As  an  instance,  where  a  man  comes  in  and  sells  a 
thousand  shares  of  a  stock  on  a  declining  price,  immediately  we  w^ill 
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investigate  whether  that  was  for  long  or  short  account,  and  if  for 
short  account,  immediate  action  would  be  taken  of  a  penalizing  na- 
ture ;  if  for  long  account,  the  condition  of  the  market  surrounding 
the  makmg  of  the  sales,  and  upon  that  would  rest  decision  as  to 
whether  he  had  executed  the  order  properly  or  not. 

Mr.  Celler.  Do  you  know  of  any  case  such  as  was  indicated  by 
Mr.  Perkins  when  he  testified  that  when  there  were  rumors  of  some 
difficulty  in  some  corporation,  brokers  would  open  their  books  and 
allow  those  who  had  indulged  in  bear  raiding  to  see  what  the  short 
interest  was,  and  if  the  short  interest  was  great  they  would  continue 
to  spread  those  rumors?  Do  you  know  of  any  such  case? 
Mr.  Whitney.  I  do  not. 

Mr.  Tucker.  I  would  remind  the  committee  that  the  gentleman  is 
not  to  be  interrupted  in  his  statement. 

Mr.  Whitney.  Finally,  before  dismissing  the  subject  of  what 
our  short-selling  statistics  disclose,  I  wish  to  refer  to  the  alleged 
excessive  concentration  of  short  sales  in  particular  issues.  Compu- 
tations have  been  made  showing  that  a  particular  list  of  stocks 
included  50  or  60  per  cent  of  the  total  short  position,  and  the  in- 
ference was  raised  that  there  is  something  nefarious  and  wicked  in 
these  facts.  Mr.  Perkins  submitted  two  schedules  showing  the  total 
short  interest  in  20  and  50  stocks  on  certain  particular  dates.  I 
have  taken  the  same  list  of  stocks  and  had  a  computation  made  show- 
ing the  volume  of  transactions  in  these  stocks  on  the  dates  selected 
by  Mr.  Perkins.  This  computation  also  shows  the  percentage  of 
transactions  in  these  stocks  to  the  total  number  of  transactions  in 
all  stocks  on  the  dates  in  question.  These  percentages  differ  from 
those  shown  by  Mr.  Perkins,  but  the  differences  are  immaterial. 
The  outstanding  fact  is  that  the  greatest  short  positions  exist,  as 
one  would  expect,  in  the  most  active  stocks.  Otherwise,  there  is 
nothing  either  surprising  or  important  in  these  compilations. 

What  is  important  in  regard  to  the  statistics  of  individual  stocks 
IS  what  I  have  already  pointed  out  in  my  addresses— the  stocks 
with  the  largest  short  interest  have  had  the  most  orderly  markets. 
I  do  not  wish  to  waste  the  time  of  the  committee  by  repeating  state- 
ments which  are  alreadv  available  in  convenient  form,  but  I  do  think 
it  is  important  to  emphasize  again  that  every  stock  which  has  had 
a  large  short  interest  has  fluctuated,  either  upward  or  downwtod,  in 
an  orderly  manner.  This  well-known  result  of  short  selling  is 
what  economists  have  referred  to  as  its  "  cushioning  power."  The 
phrase  is  unfortunate,  because  it  has  led  people  to  believe  that  the 
cushion  would  prevent  declining  prices.  That,  of  course,  is  not 
true.  What  short  selling  does,  in  the  face  of  a  declining  market,  is 
to  prevent  quick  and  wide  fluctuations.  It  causes  successive  trans- 
actions to  take  place  as  prices  decline  and  prevents  sudden  and 
radical  breaks. 

Mr.  Cellek.  Will  you  tell  how  that  is,  just  briefly? 

Mr.  Condon.  He  has  asked  not  to  be  interrupted. 

Mr.  LaGuardia.  It  is  very  clear  to  every  other  member  of  the  com- 
mittee. 

Mr.  Celler.  I  do  not  know  that  it  is  clear  to  the  gentleman  who 
has  just  spoken. 

Mr.  Whitney.  I  have  already  referred  to  the  situation  which 
developed  immediately  after  the  governing  committee  imposed  a 


temporary  ban  on  short  selling  on  September  21.  I  have  cited  tha 
example  of  General  Motors  and  Reading  stocks.  I  can,  if  the  com- 
mittee is  interested,  product  many  other  examples  of  the  wild  fluctu- 
ations which  took  place  that  morning  before  the  governing  com- 
mittee relaxed  the  ban  and  permitted  short  selling  when  it  was 
clearly  necessary  to  prevent  disorderly  trading.  Rapid  fluctuations 
in  stock  prices  and  particularly  the  absence  of  bids  or  offers  for 
stock  disturb  the  whole  financial  community.  It  has  been  the  con- 
stant endeavor  of  the  exchange  to  provide  continuous  and  orderly 
markets.  Just  how  important  this  is  can  best  be  illustrated  by 
what  took  place  in  the  opening  days  of  the  panic  of  1929.  At  that 
time  the  short  position  was  relatively  small  and  when  the  panic 
started  there  were  comparativ^ely  few  persons  who  had  sold  short  at 
higher  levels  and  were  ready  and  willing  to  buy  stocks.  In  spite 
of  the  buying  power  which  was  injected  into  the  market  by  the 
banking  group,  there  were  numerous  stocks  which  broke  5  to  10 
points  between  sales.  In  fact  a  phrase  was  invented  to  describe 
these  phenomena,  they  were  called  "  air  pockets."  In  the  wild  rush 
of  trading  it  was  not  possible  to  avoid  these  unwarranted  fluctua- 
tions, and,  therefore,  the  public  became  disturbed.  The  governors 
of  the  exchange  had,  in  some  instances,  to  take  drastic  action  to^ 
prev^ent  declines  of  20  and  40  points.  For  a  number  of  days  even 
very  important  stocks,  such  as  Corn  Products  and  Reynolds  To- 
bacco ''  B,"  did  not  sell  at  all  because  the  only  bids  were  so  far 
below  the  price  of  the  last  transaction  that  the  governors  of  the 
exchange  did  not  feel  the  price  would  reflect  the  true  market  value 
and  therefore  prohibited  the  opening  of  these  stocks.  If  a  rigid 
ban  on  short  selling  is  imposed,  the  fluctuation  in  prices  is  bound 
to  be  more  rapid  and  price  changes  between  successive  transactions 
may  be  so  far  apart  as  to  destroy  all  semblance  of  a  market.  If 
this  occurs,  the  closing  of  the  exchange  may  follow  and  with  it  a 
freezing  of  all  collateral  security  loans  which  will  affect  our  entire 
credit  system. 

It  is  often  charged  that  one  of  the  indirect  and  dangerous  re- 
sults of  short  selling  is  that  it  engenders  depressing  rumors  which 
disturb  public  confidence.  Tliese  rumors,  it  is  alleged,  are  put  out 
by  short  sellers  in  the  hope  of  bringing  about  a  decline  in  prices. 
As  far  as  I  know,  nobody  has  ever  been  able  to  prove  that  any  such 
conspiracy  to  disturb  public  confidence  actually  existed.  The  ex- 
change has  long  anticipated  that  a  connection  between  short  sellers 
and  rumoi*s  might  be  imagined  and  it  has  taken  unusual  precau- 
tions to  prevent  such  a  possibility.  We  have  investigated  every  case 
in  which  such  a  relationship  seemed  possible  and  we  have  been  un- 
able to  find  convincing  evidence  that  willfully  false  stories  as  to 
business  conditions  or  the  condition  of  any  particular  company  have 
been  circulated  by  short  sellers  for  the  purpose  of  depressing  prices. 

The  exchange,  however,  has  not  limited  its  activities  to  tracing 
rumors  which  were  already  in  circulation.  It  has  at  different  times 
and  more  or  less  constantly  supervised  the  opinions  expressed  by 
members  of  the  exchange  not  only  in  their  market  letters,  but  also 
over  their  wire  connections.  In  one  case  where  statements  with 
I'egard  to  the  condition  of  a  company  were  sent  over  a  private  wire 
system  and  the  sender  had  a  short  position,  but  I  must  say  in  fair- 
ness to  him  only  a  small  one,  a  most  elaborate  investigation  was 
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made.  This  disclosed  that  the  statement,  which  in  general  was  to 
the  effect  that  the  published  accounts  of  a  particular  company  were 
not  accurate  and  therefore  could  not  be  relied  upon,  was  absolutely 
true.  The  information  on  which  the  member  of  the  exchange  acted 
had  not  been  secured,  as  some  people  might  suppose,  by  inside  or 
unfair  mean,  but  was  the  result  of  a  careful  analysis  of  the  state- 
ments which  had  been  published  by  the  company.  Therefore,  in- 
stead of  attempting  to  destroy  existing  confidence,  this  man  was 
calhng  to  the  attention  of  his  customers  who  were  stockholders  of 
the  company,  the  untruthful  and  misleading  statements  which  the 
management  had  published.  Surely,  a  case  of  this  kind  can  not 
be  considered  as  one  which  warrants  condemnation.  I  mention  it 
only  to  give  you  an  indication  of  how  the  exchange  has  supervised 
the  possible  connection  of  rumors  with  short  selling. 

Furthermore,  in  regard  to  rujnoi-s,  we  must  always  remember  that 
many  of  the  statements  which  were  made  months  ago  about  the 
failure  of  business  to  revive  and  the  poor  earnings  of  corporations, 
have  been  more  than  justified.  I  utterly  condemn  the  circulation  ot 
false  rumors.  There  is  no  justification  for  deliberately  attempting 
to  disturb  public  confidence  in  our  institutions.  But  the  right  of 
free  speech  must  be  preserved,  and  a  man  should  be  able  to  expi-ess 
his  honest  convictions  in  regard  to  economic  conditions  even  if  his 
conclusions  are  not  optimistic.  The  depression  can  not  be  cured  by 
falsely  hopeful  statements  or  by  concealing  or  minimizing  the  facts 
in  regard  to  existing  conditions.  I  do  not  doubt  that  many  persons 
have  been  accused  of  circulating  depressing  rumors  when  they  were 
giving  their  honest  opinions  about  the  real  condition  of  business. 
There  is  no  justification  for  assuming  that  all  depressing  statements 
were  maliciously  made  by  short  sellers.  There  is  certainly  no  evi- 
dence that  short  selling  "has  created  rumoi-s  or  that  the  prevention 
of  short  selling  will  stop  them. 

May  I  turn  now  to  a  consideration  of  the  particular  features  of  the 
bills  pending  before  the  committee? 

H.  R.  4638,  which  makes  criminal  the  willful  transmission  of 
false  information  tending  to  affect  the  price  of  any  security  listed 
on  a  stock  exchange,  is  a  bill  which  should  find  support  among  all 
fair-minded  persons.  I  suggest  for  your  consideration,  however, 
that  the  present  form  of  the  bill  leaves  something  to  be  desired.  If 
it  is  criminal  to  willfully  disseminate  false  information  about  a  se- 
curity listed  on  a  stock  exchange,  it  seems  to  me  it  should  be  equally 
criminal  to  circulate  false  information  about  securities  which  are 
not  listed  on  stock  exchanges.  There  are  many  stocks  of  great  im- 
portance which  are  dealt  in  only  "  over  the  counter."  This  is  par- 
ticularly true  of  the  shares  of  *^banks  and  the  stocks  of  insurance 
companies.  Certainly,  these  types  of  securities  deserve  the  protec- 
tion of  such  a  statute  as  much  as  the  securities  dealt  in  on  stock 
exchanges. 

H.  R.  4639,  which  in  so  many  words  prohibits  short  selling  is, 
from  the  point  of  view  of  the  New  York  Stock  Exchange,  funda- 
mentally unsound.  As  I  have  said  above,  we  believe  short  selling  is 
necessary  for  the  maintenance  of  a  security  market  and  this  bill,  if 
it  is  constitutional  and  effective,  might  force  the  closing  of  the  stock 
exchange.  I  am  advised  by  counsel,  however,  that  the  proposed  bill 
is  unconstitutional. 


H.  R.  4604  prohibits  the  use  of  the  mail  for  or  the  communication 
in  interstate  commerce  of  information  in  regard  to  contracts  for  the 
purchase  upon  credit  or  margin  of  shares  in  any  corporation  when 
such  contracts  are  intended  to  be  settled  without  a  bona  fide  receipt 
or  delivery  of  stock.  This  bill  seems  to  be  aimed  at  "  wash  sales  " 
or  gambling  transactions  and  if  this  is  so  I  believe  that  there  is  al- 
ready existing  legislation,  both  State  and  Federal,  to  prevent  any 
such  evil.  At  least  in  the  State  of  New  York  "wash  sales"  are 
criminal  and  in  addition  are  forbidden  by  the  constitution  of  the 
New  York  Stock  Exchange.  In  a  number  of  instances,  where  mem- 
bers of  the  exchange  have  even  indirectly  participated  in  such  trans- 
actions, the  most  severe  penalties  have  been  inflicted.  Mr.  Kelly's 
statement  before  the  committee  at  the  last  hearing  seemed  to  indi- 
cate that  he  thought  this  bill  would  prevent  short  selling.  In  this 
I  think  he  is  mistaken.  As  I  have  described  above,  a  short  sale,  at 
least  on  the  New  York  Stock  Exchange,  is  completed  by  an  actual 
delivery  of  securities.  I  mention  this  matter  so  the  committee  may 
clearly  understand  that  the  present  form  of  this  bill  does  not  in  any 
way  regulate  or  prohibit  short  selling. 

H.  R.  4,  while  not  directly  prohibiting  short  selling,  requires 
publicity  and  vests  in  the  Federal  Trade  Commission  power  to  pre- 
vent short  selling  should  it  for  any  reason  determine  that  the  cir- 
cumstances require  such  action.  In  view  of  the  importance  of  this 
bill,  I  trust  the  committee  will  allow  me  to  discuss  its  provisions 
in  detail.  The  first  two  sections  are  devoted  to  a  title  and  defini- 
tions. The  third  section  contains  a  number  of  conclusions  of  fact 
which  are  obviously  intended  to  lay  a  foundation  for  Federal  juris- 
diction over  what  otherwise  seems  clearly  an  intrastate  activity.  As 
to  many  of  these  conclusions,  no  evidence  has  been  adduced  before 
this  committee  which  would  warrant  any  such  findings.  I  do  not 
propose  to  take  the  time  of  the  committee  to  analyze  the  testimony 
given  by  the  proponents  of  these  various  bills,  but  I  beg  of  you  to 
remember  that,  aside  from  expressions  of  opinion,  quotations  from 
anonjonous  writers  and  individual  interpretations  of  the  statistics 
issued  by  the  New  York  Stock  Exchange,  no  actual  evidence  based 
on  knowledge  has  been  submitted  to  this  committee.  As  against 
the  guesswork  of  persons  who,  admittedly,  are  not  in  touch  with  the 
day-to-day  transactions  on  the  exchange,  I  submit  to  you  actual 
facts  and  figures  and  the  judgment  and  opinion  of  the  exchange 
itself  which  is  predicated  on  intimate  knowledge  of  actual  condi- 
tions. 

I  will  not  take  the  time  of  the  committee  to  analyze  all  of  these 
various  conclusions,  but  let  me  point  out  that  the  statements  con- 
tained in  the  last  two  sentences  of  this  section  are  certainly  not  based 
on  fact.  The  next  to  the  last  sentence  commences  "The  arbitrary 
and  abnormal  decline  in  prices  produced  by  short  sales  produces 
needless  liquidation  *  *  *."  I  submit  that  there  has  been  no 
proof  that  short  selling  has  arbitrarily  produced  abnormal  declines 
in  prices. 

The  last  sentence  begins :  "  Such  short  sales  of  securities  constitute 
an  unnecessary  practice  which  obstructs,  burdens,  and  endangers 
banking  and  commerce  *  *  *."  The  only  evidence  before  this 
committee  indicates  that  short  selling  is  a  necessary  and  not  an 
unnecessary  practice.     This  testimony  has  been  adduced  not  only 
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by  the  New  York  Stock  Exchange,  but  by  students  of  economics  and 
even  by  the  proponents  of  the  bill.  Mr.  Aron  distinguished  between 
organized  short  selling  and  ordinary  short  selling.  The  declaration 
in  the  bill  is  that  both  kinds  of  short  selling  are  unnecessary.  Mr. 
Aron  indicated  that  he  did  not  feel  that  this  was  necessarily  true. 
J^urthermore  the  bill  itself,  in  the  next  section  excepts  short  sales 
made  by  odd-lot  brokerage  houses.  It  is  difficult  for  me  to  reconcile 
the  declaration  in  section  3,  that  short  selling  is  an  unnecessary 
practice,  with  the  exception  in  the  very  next  section  which  can  be 
justifaed  only  on  the  ground  that  the  practice  is  necessary  for  the 
maintenance  of  a  substantial  part  of  the  security  market 

Section  4  provides  that  no  short  sale  (except  only  those  made  by 
odd-lot  houses)  may  be  made  on  a  stock  exchange  unless  the  sale  is 
accompanied  by  information  which  will  disclose  the  names  and 
addresses  of  the  buyers  and  sellers,  the  kind  and  amount  of  stock 
sold  and  the  names  of  the  brokers  engaged  in  the  transaction.  It 
further  provides  that  the  stock  exchange  each  day  shall,  at  the  close 
of  business,  cause  a  faithful  summary  of  the  above  statements  to 
be  prepared,  and  to  be  posted  at  the  place  of  business  of  the  exchange 
and  to  be  pubhshed  in  a  local  newspaper  of  general  circulation. 
Ihis  section  does  not  prescribe  how  soon  after  the  event  the  ex- 
change must  prepare  this  summary  statement,  nor  does  it  prescribe 
what  information  shall  be  made  public.  It  has  been  stated  by  the 
authors  of  the  bill  that  the  intention  is  to  give  the  broadest  possible 
publicity  in  regard  to  short  selling. 

Obviously,  the  value  of  this  publicity  will  depend  upon  how  soon 
the  information  is  given  to  the  public.     From  our  experience    it 
will  be  physically  impossible  to  publish  even  the  total  short  position 
in  less  than  four  or  five  days  after  the  sales  take  place.    If  the  names 
and  addresses  of  the  short  sellers  must  also  be  included  in  the  pub- 
lished information,  the  time  required  for  the  preparation  of  this 
information    will   be   greatly   extended.     I    can    not    undertake   to 
estimate  accurately  how  long  it  will  take,  but  if  the  New  York 
Stock  Exchange  had  to  publish  in  respect  of  each  short  sale  the 
names  and  addresses  of  the  buyer  and  seller,  the  names  of  their 
brokers  and  the  name  and  amount  of  the  stock,  w^e  would  not  com- 
plete the  necessary  work  in  less  than  two  weeks  and  it  might  take 
as  much  as  a  month.     This  estimate  may  seem  exaggerated,  but  there 
are  more  than   12,000  short   accounts  *  and,   in  addition,  numerous 
daily  in-and-out  short  transactions.    I  have  not  made  an  estimate  of 
how  many  actual  short  transactions  are  made  each  day,  but  I  know 
that  compilation  of  our  statistics  requires  the  sorting  and  tabulation 
of   approximately   50,000  tickets   each   day.     The   original   reports 
made  by  brokers  would  have  to  be  tabulated  and  verified  as  to  name 
and  amount,  and,  in  order  to  be  safe  from  libel  suits,  this  work 
would  have  to  be  most  carefully  checked.    The  burden  of  labor 
which  this  bill  would  impose  upon  the  New  York  Stock  Exchange 
is  fantastic.     In  addition,  I  assume  that  the  exchange  would  be 
called  upon  to  pay  large  sums  for  the  publication  of  the  information 
in  accordance  with  the  statute.     The  authors  of  this  bill  seem  to 
believe  this  section  is  an  innocuous  one  which  w^ill  give  information 
to  the  public.     As  a  practical  matter,  it  is  prohibitive  and  in  actual 
operation  would  prevent  short  selling. 


Sections  5,  6,  and  7  are  obviously  designed  to  make  stock  exchanges 
comply  with  the  requirements  of  section  4.  In  brief,  section  5  pre- 
vents any  bank,  and  by  definition  that  includes  not  only  national 
banks,  but  also  all  members  of  the  Federal  reserve  system,  frona 
advancing  money  or  credit  to  an  exchange  or  a  member  thereof 
unless  the  exchange  is  complying  with  the  provisions  of  section  4. 
Section  6  prevents  any  bank  or  corporation  engaged  in  interstate 
commerce  from  listing*^  or  permitting  its  securities  to  remain  listed 
on  any  stock  exchange  which  is  not  complying  with  the  act.  Section 
7  prevents  any  stock  exchange  or  member  thereof,  from  transmitting 
through  the  mail  or  in  interstate  commerce  any  communication  in 
regard  to  the  short  sale  of  securities,  unless  the  exchange  is  com- 
plying with  the  provisions  of  the  act. 

Nobody,  I  believe,  can  read  these  sections  without  appreciating 
that  the  real  purpose  of  the  bill  is  to  indirectly  regulate  stock 
exchanges.  Mr.  Perkins,  who  testified  he  had  collaborated  m  the 
preparation  of  the  bill,  frankly  admitted  that  Congress  had  no 
direct  authority  to  legislate  on  this  subject.  Apparently,  he  has 
endeavored  to  accomplish  by  indirection  the  regulation  of  a  subject 
which  is  not  under  the  jurisdiction  of  Congress. 

I  am  advised  by  counsel  that  the  bill  is  unconstitutional.  Aside 
from  technical  legal  arguments,  however,  I  ask  the  Committee  ta 
consider  how  this  proposed  bill  seeks  to  sweep  away  all  constitu- 
tional limitations  on  the  power  of  Congress  to  regulate  purely  local 
and  intrastate  affairs.  If  Congress  has  the  power  to  prevent  the 
members  of  the  Federal  reserve  system  from  advancing  credit  to 
any  member  of  a  stock  exchange  simply  because  it  has  not  volun- 
tarily submitted  itself  to  a  destructive  regulation,  then  there  is  no 
limit  to  what  conditions  Congress  may  impose  upon  individuals 
seeking  credit  from  members  of  the  Federal  reserve  system.  There 
is  no  form  of  human  activity  which  could  not  conceivably  be  regu- 
lated in  this  manner.  Congress  might  just  as  easily  provide  that 
unless  I  had  my  children  educated  in  a  particular  manner,  the  credit 
facilities  of  banks  belonging  to  the  Federal  reserve  system  should 
be  denied  me.  I  have  been  brought  up  to  believe  our  Government 
was  based  on  the  theory  that  the  Sovereign  States  should  legislate 
in  regard  to  purely  local  affairs  and  that  the  Federal  Government 
should  have  jurisdiction  of  those  general  subjects  set  forth  in  the 

Constitution.  .  j  i-n 

If  any  such  indirect  regulation  as  is  contained  m  the  proposed  bill 
can  be  supported,  the  theory  of  our  Government  has  been  funda- 
mentally changed  and  Congress  may  at  any  time  destroy  the 
sovereignty  of  the  States. 

Let  me  now  pass  to  the  section  of  the  bill  which  vests  in  the 
Federal  Trade  Commission,  the  power,  at  any  time  or  from  time 
to  time  and  for  such  period  as  in  its  judgment  the  circumstances 
may  require,  to  sufjpend  short  selling  and  to  prohibit  any  bank  or 
corporation  which  permits  its  securities  to  be  listed  upon  a  stock 
exchange  which  is  not  complying  with  the  provisions  of  the  act  from 
engaging  in  banking  or  interstate  commerce.  This  section  of  the 
bill  seems  to  avoid  the  whole  issue.  As  I  have  already  pointed  out 
section  3  asserts  that  short  selling  is  a  vicious  and  unnecessary  prac- 
tice. If  that  is  so,  then  it  should  be  prohibited ;  if  it  is  not  so,  then 
it  should  be  permitted.     There  is  no  justification  for  Congress  to 
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simply  delegate  to  the  Federal  Trade  Commission  the  power  to 
determine  whether  short  selling  should  be  stopped  or  allowed 

^oiw  Tf  ^'  °i  *'°"'"f '  *^^*  Congress  has,  in  a  number  of  instances, 
delegated  to  admmistrative  bodies  functions  which  seem  almost 
legislative,  but  in  each  case,  I  believe.  Congress  has  carefully  defined 
the  scope  and  dutjr  of  the  administrative  body.  I  know  of  no  case 
in  which  an  administrative  body  has  been  given  the  power  to  permit 
or  prevent  a  usual  business  practice  for  no  specific  reason  The 
p^wer  of  the  Federal  Trade  Commission  under  this  bill  is  unlimited. 
Whenever  in  its  judgment  the  circumstances  may  require  "  it  may 
prevent  short  selhng  It  does  not  have  to  indicat/what  motives  may 
inspire  its  action.  It  does  not  have  to  come  to  any  finding  of  fact 
which  may  be  reviewed  by  a  court.  It  can  act,  if  it  sees  fit,  arbi- 
trarily, but  the  action  once  taken  is  final.  I  can  not  help  feeling 
that  any  such  innovation  in  our  system  of  Government  is  fraught 
with  the  greatest  peril.  ^ 

tl,?l!°f  <'°"'=i"ii"«'  I  Y"*?'*^  "'^^  *"  ^»y  a  few  words  in  regard  to 
the  history  of  the  regulation  of  speculation,  and  particularly  of 
efforts  to  regulate  short  sellling,  I  have  had  prepared  a  study  of  the 
various  attempts  which  have  been  made  in  this  country  and  in 
T  w,Tw  ?T^^^  by  legislation  alleged  evils  in  the  security  market. 
L7„T  "°*  ta'^e  the  time  of  the  committee  to  discuss  these  facts  in 
detail,  as  I  am  aware  that  many  members  of  the  committee  have 
already  devoted  much  time  and  attention  to  this  subject.  I  will  if 
you  desire,  Mr.  Chairman,  submit  a  study  on  this  subject  prepared 
Exchani  "'  ^^^  «'=»n<'mi«t  of  the  New  York  Stock 

I  can  not  however,  fail  to  mention  here  one  or  two  of  the  most 
striking  ot  these  historical  facts.  The  most  recent,  and  probabl Ahe 
most  e  aborate  attempt  to  regulate  speculation  'in  securities  and 
particularly  short  selling,  was  the  German  experiment  of  the  kte 

fn"?sqr ■  Jnl^A^^'^'^A  l^^^  ¥"/"/*  speculation  which  were  enacted 
.^1  f  •  1  PJ^^  '**  detrimental  to  German  business  that  within  a 
relative  y  short  period  of  time  they  had  to  be  modified  and  were 
gradualy  repealed.  By  1908  the  last  vestige  of  this  attempT  at 
legislative  control  of  the  security  market  had  disappeared  There 
are  innumerable  studies  of  this  legislation,  but  probably  the  most 
uiteresting  are  the  first-hand  reports  of  our  own  consuls  in  Germ^y 
who  from  an  entirely  unbiased  point  of  view,  studied  the  pra^tkal 
workings  of  this  law  There  were  two  report^  made  by  thf  United 
States  consul  m  Magdeburg,  one  in  1896  and  the  other  in  1900     A 

7eMl7?^r'^^r^''''  Z^'  ^''P^'.f  ^/  •""•  consul-general  i^ 
the  tall  ot  1900.  These  reports  were  all  publ  shed  by  our  Consular 
Service  and  are  of, course,  available  to  the  committee^  Consular 
Ihe  tailure  of  this  attempt  was  complete.  Speculation  wis  nof 
prevented  as  the  authors  of  the  law  hid  hoped  German  a^tizens 
who  desired  to  speculate  in  securities  still  continued  to  do  so   but 

imsteCrnd  Sdon'.^^  ^^^^  "^^^  "'  ^^^^  market?  s^cht' 
The  transference  of  the  speculative  market  for  securities  outside 
of  Germany  had  serious  repercussions  upon  German  financial  Hfe 
Their  own  market  for  securities  was  so  reduced  in  volume  that  it 
could  easily  be  manipulated  and  it  likewise  failed  to  maintS  a 
sufficient  liquidity  for  the  German  securities  which  were  held  bj- 


banks  as  collateral  for  loans.  The  net  result  was  that  the  law 
created  worse  evils  than  those  it  was  supposed  to  cure  and  ultimately 
the  German  Government  was  forced  to  repeal  it. 

The  German  experience  is  the  most  recent  effort  at  complete  regu- 
lation of  the  securities  business.  In  the  United  States,  however,  we 
have  had  numerous  State  laws  which  attempted  in  one  manner  or 
another  to  prevent  speculation  and  particularly,  short  selling.  The 
State  of  New  York  enacted  a  law  against  short  selling  in  1812.  The 
ineffectiveness  of  this  statute  ultimately  led  to  its  repeal  and  to-day 
short  selling  is  not  only  legal  in  New  York  but  the  law  specifically 
provides  that  no  contract  for  the  sale  of  securities  shall  be  void  or 
voidable  because  the  vendor  at  the  time  of  the  making  of  the  ^ 
contract  is  not  the  owner  or  possessor  of  the  securities  sold.  The 
State  of  New  York  has,  as  recently  as  1909,  carefully  studied  the 
whole  question  of  speculation  and  short  selling  and  there  is  no 
document  which  more  forcefully  points  out  the  necessity  of  short 
selling  than  the  report  of  the  commission  appointed  by  Chief  Jus- 
tice Hughes  when  he  was  governor  of  the  State. 

Congress,  itself,  has  elaborately  investigated  the  advisability  of 
regulating  the  security  market.  The  Pujo  investigation  and  the 
hearings  had  upon  the  Owen  bill  went  into  all  phases  of  the  subject. 
As  recently  as  the  so-called  "  peace  leak  "  investigation  during  the  ^ 
war,  a  committee  of  Congress  carefully  studied  the  effect  of  specula- 
tion and  short  selling  upon  the  securities  market.  All  these  docu- 
ments are  available  to  the  committee  and  I  will,  therefore,  content 
myself  with  mentioning  them. 

While  I  am  on  the  general  subject  of  regulating,  may  I  refer  for 
a  moment  to  the  action  taken  in  1931  by  the  leading  European 
exchanges.  Some  of  the  witnesses  who  appeared  before  the  com- 
mittee referred  to  the  regulation  of  short  selling  by  European  ex- 
changes and  implied  that  the  New  York  Stock  Exchange  had  not 
been  as  active  in  restraining  short  sellers  as  the  older  exchanges 
abroad.  I  think  the  actual  facts  may  prove  of  interest  to  the  com- 
mittee. As  far  as  London  is  concerned,  the  stock  exchange  was 
closed  on  September  21,  upon  the  announcement  of  the  abandonment 
of  the  gold  standard.  On  September  23,  however,  and  due  very 
largely  to  the  fact  that  the  Paris  Bourse  and  the  New  York  Stock 
Exchange  had  successfully  weathered  the  crisis,  the  London  Ex- 
change was  opened  without  any  restriction  upon  trading  whatso- 
ever. By  the  26th  of  September,  however,  the  wild  fluctuation  of 
the  British  pound  had  created  a  curious  situation  in  which  English 
interest-bearing  obligations  were  declining  rapidly  while  British 
stocks  were  rising  by  substantial  amounts.  The  officials  of  the 
London  exchange  thereupon  ruled  that  contracts  for  the  "  term  " 
or  "  fortnightly  "  settlement  should  cease  and  that  all  purchases  and 
sales  should  be  for  cash. 

Under  their  rules,  however,  a  cash  transaction  is  one  in  which 
delivery  takes  place  on  the  next  business  day  so  that,  in  effect,  the 
so-called  cash  transactions  in  London  are  absolutely  identical  with 
the  regular  manner  of  business  on  the  New  York  Stock  Exchange. 
This  method  of  dealing  was  continued  until  November  16,  when 
transactions  for  "  fortnightly  settlement "  were  again  permitted,  al- 
though a  prohibition  on  option  contracts  and  on  the  so-called  "  carr}'- 
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ing  over  of  term  contracts  "  was  still  maintained.    The  last  of  these 
restrictions,  however,  was  removed  on  January  26,  1932. 

In  Paris,  the  Government  requested  the  bourse,  which  it  actually 
controls,  to  take  particular  steps  to  prevent  speculation  for  the  de- 
cline. Aside  from  suppressing  quotations  and  suspending  dealings 
in  particular  issues  which  were  directly  affected  b^  the  abandonment 
of  the  gold  basis  by  England,  the  bourse  authorities  contented  them- 
selves with  the  requirement  that  substantial  margins  be  put  up  by 
short  sellers.  I  have  also  been  told  that  at  a  later  period  the  bourse 
required  its  members  to  insist  upon  the  actual  delivery  of  at  least  a 
part  of  the  amount  of  securities  sold,  but  I  am  not  informed  as  to 
how  strictly  this  rule  was  enforced. 

The  Brussels  Bourse  was  closed  on  September  21,  but  the  cash  mar- 
ket was  reopened  on  September  22  and  the  term  settlement  market 
on  September  23.  Aside  from  the  announcement  that  Belgian  bank- 
ers had  contributed  to  a  fund  for  the  purpose  of  supporting  their 
own  securities,  no  other  unusual  action  was  taken  and  certainly  no 
prohibition  or  restriction  on  short  selling  was  imposed. 

The  Berlin  Bourse  was  closed  at  the  time  of  the  German  mora- 
torium in  July.  It  reopened  for  a  few  days  later  in  the  fall  and  then 
closed  again.    It  has  not  yet  reopened. 

Some  reference  was  made  to  Italian  and  Japanese  exchanges.  I  do 
not  think  that  the  experience  of  these  markets  is  in  any  way  appli- 
cable to  the  situation  in  America.  As  far  as  Italy  is  concerned,  their 
security  markets  remained  open  throughout  the  entire  period  and 
no  unusual  restrictions  were  officially  placed  upon  short  selling.  How- 
ever, the  security  business,  like  all  other  forms  of  activity  in  Italy, 
is  directly  under  the  supervision  of  the  Government  and  it  is, 
therefore,  impossible  to  determine  what  indirect  forms  of  regulation 
may  have  existed.  A  witness  before  the  committee  implied  that 
short  selling  was  prohibited  in  Italy  and  was  considered  a  major 
crime  against  the  State.  I  can  find  no  evidence  that  this  is  so.  On 
the  contrary,  there  are  decrees  of  the  Minister  of  Finance  specifying 
the  amount  of  margin  required  on  long  and  short  commitments 
which,  by  implication,  suggest  that  short  contracts  are  permitted. 

As  far  as  Japan  is  concerned,  the  abandonment  of  the  gold  stand- 
ard on  December  13  brought  about  such  a  violent  rise  in  stock  prices 
that  the  exchange  was  forced  to  close  the  next  day.  There  is  no  in- 
dication that  any  restriction  on  short  selling  was  ever  imposed  and 
it  is  perfectly  clear  that  the  closing  of  the  exchange  was  brought 
about,  not  by  short  selling,  but  by  a  too  rapid  inflation  of  prices. 

When  you  compare  the  steps  taken  by  foreign  exchanges  with 
what  the  New  York  Stock  Exchange  has  done,  I  think  every  fair- 
minded  person  will  have  to  admit  that,  far  from  having  been  lax,  we 
have,  if  anything,  been  more  energetic  than  our  foreign  confreres. 
We  have  constantly  watched  the  conduct  of  the  market.  We  have 
required  statistics  which  are  infinitely  more  elaborate  than  any  sta- 
tistics available  for  any  other  market.  Since  September  21  we  have 
had  daily  reports  in  regard  to  the  short  position,  and  these  reports 
allow  us  to  determine,  not  only  the  total  position,  but  also  the  short 
interest  in  each  individual  stock.  By  requiring  that  every  order  be 
marked  to  disclose  whether  it  is  for  long  or  short  account,  we  have 
made  it  impossible  for  persons  to  raid  the  market.  Our  most  recent 
action,   requiring  specific   consent  before   customers'  securities   are 


loaned,  is  only  another  method  of  preventing  any  possible  abuse  of 
short  selling.  In  fact,  we  have  taken  every  step  to  supervise  short 
selling,  but  we  are  not  willing  to  prohibit  it  because  we  feel  that 
would  be  disastrous. 

Mr.  Oliver.  Did  the  President  ask  you  to  take  that  step? 

Mr.  Whitney.  I  do  not  feel  that  I  can  answer  anything  as  to  a 
conversation  with  the  President  without  his  express  consent. 

Mr.  Oliver.  It  was  a  great  public  matter,  and  you  were  acting 
publicly. 

Mr.  Celler.  I  think  the  answer  is  sufficient.  I  think  it  is  a  rule 
of  the  President's  office  that  such  things  may  not  be  disclosed  without 
his  consent. 

Mr.  Michener.  I  probably  spoke  harshly  a  while  ago.  I  apologize 
to  my  colleague  from  New  York.  In  substance,  this  is  what  I  in- 
tended to  say:  This  is  a  judiciary  committee  dealing  with  a  great 
subject.  We  never  have  had  any  politics  in  this  committee.  It  has 
always  been  thoroughly  understood  that  those  things  are  to  be  dealt 
with  elsewhere.  I  hope  our  new  member  of  the  committee  will 
adhere  to  the  common  consent  rule  of  the  committee. 

Mr.  Oliver.  I  never  knew  of  any  such  rule,  and  do  not  know  that 
I  have  violated  it.  ^ 

Mr.  Tarver.  I  am  in  thorough  accord  with  the  rule.  It  seems  to' 
me  to  be  material  here,  whether  this  action  was  taken  about  the 
initiative  of  the  New  York  Stock  Exchange,  because  they  believed 
it  was  an  appropriate  action  to  take  to  correct  an  existing  evil,  or 
whether  it  was  taken  without  such  belief,  merely  because  of  the  re- 
quest of  the  President  of  the  United  States.  I  think  it  is  material 
for  that  reason. 

Mr.  Michener.  I  quite  agree  with  the  gentleman,  if  it  is  ap- 
proached in  that  spirit. 

Mr.  Oliver.  I  have  not  by  any  word  of  mine  suggested  that  it  was 
approached  in  any  other  spirit.  I  want  to  know  whether  this  is  the 
action  of  the  New  York  Stock  Exchange  taken  at  the  request  or 
suggestion  of  the  President  of  the  United  States,  or  whether  it  was 
an  action  of  the  New  York  Stock  Exchange  taken  on  its  own  initia- 
tive, predicated  upon  the  necessities,  as  it  saw^  them,  of  trading 
securities. 

Mr.  Michener.  Again  I  was  probably  in  error,  but  I  coupled  the 
last  question  with  the  question  asked  awhile  ago. 

Mr.  Oliver.  I  am  afraid  the  gentleman's  sense  of  humor  is  a  little 
bit  warped  this  morning.     I  hope  he  will  sleep  better  to-night. 

Mr.  Michener.  So  do  I.     We  do  not  want  any  humor  here. 

Mr.  Oliver.  I  am  very  sorry. 

Mr.  LaGuardia.  I  am  quite  interested  in  an  answer  to  the  question 
whether  the  action  of  the  stock  exchange  was  taken  at  the  suggestion 
of  the  President  of  the  United  States. 

Mr.  Whitney.  Do  you  want  me  to  answer  the  question,  Mr.  Chair- 
man ?    I  have  already  stated  I  w^ould  prefer  not  to  do  so. 

Mr.  Tucker.  I  do  not  think  you  have  to  answer  that  question. 

Mr.  Condon.  The  question  is  pertinent,  in  my  opinion. 

Mr.  Michener.  I  have  no  objection  to  the  answer.  If  it  is  a  good 
bill,  the  President  is  trying  to  accomplish  the  very  thing  Mr.  La- 
Guardia is  seeking. 


114 


SHORT  SELLING  OP  SECURITIES 


SHORT  SELLING  OF   SECURITIES 


115 


Mr.  LaGuardia.  Yes;  but  certainly  the  question  of  whether  the 
witness  was  governed  by  the  sense  of  duty  in  the  matter  is  pertinent, 
and  it  should  be  optional  with  him. 

Mr.  Tucker.  I  understand  he  has  made  that  request. 

Mr.  Whitney.  I  did  make  that  request.  I  am  willing  to  answer 
the  question  if  the  President  gives  me  leave  to  answer  it. 

Mr.  Oliver.  Suppose  we  hold  it  in  abeyance  until  you  may  have  an 
opportunity  to  see  the  President. 

Mr.  Whitney.  That  is  entirely  agreeable  to  me. 

Mr.  Oliver.  If  he  declines  to  give  that  permission,  let  it  appear 
on  the  record. 

Mr.  MicHENER.  I  am  quite  sure  the  President  would  favorably 
consider  such  a  request. 

Mr.  Oliver.  I  make  the  request  subject  to  that  condition.  I 
thought  it  was  one  of  those  things  about  which  no  objection  could  be 
raised,  but  I  realize  the  situation  you  are  in,  Mr.  Whitney. 

Mr.  LaGuardia.  I  take  my  work  here  rather  seriously.  I  press 
the  question  without  any  consent  from  anyone. 

Mr.  Celler.  The  chairman  has  ruled  that  the  gentleman  need 
not  answer. 

Mr.  LaGuardia.  We  have  equal  standing.  If  the  gentleman  de- 
sires to  evade  the  question,  or  not  answer  it,  that  is  his  privilege; 
but  let  the  record  show  it. 

Mr.  McKeown.  Mr.  Chairman,  it  seems  to  me  we  have  put  this 
witness  in  a  rather  embarassing  situation.  You  have  asked  him  if 
he  did  a  certain  thing  because  of  a  conversation  with  the  President 
of  the  United  States.  He,  no  doubt,  would  not  like  to  voluntarily 
give  that  kind  of  information,  even  if  he  had  been  asked  if  it  did 
that  at  the  suggestion  of  my  good  friend  from  New  York,  Mr. 
LaGuardia. 

Mr.  Oliver.  I  feel  sure  the  President  will  have  no  objection.  It 
was  stated  in  the  papers. 

Mr.  McKeown.  He  has  not  had  the  consent  of  the  President  to 
state  what  the  President  advised  him  to  do,  or  whether  he  did  advise 
him  to  do  anything. 

Mr.  LaGuardia.  I  have  heard  of  congressional  immunity  in  the 
Constitution,  but  I  never  heard  of  any  other. 

Mr.  McKeown.  There  is  no  immunity  about  it.  It  is  just  a 
question  of  courtesy,  of  common  courtesy  between  gentlemen.  I 
think  it  would  be  proper  to  ask  him  if  this  action  was  taken  because 
he  thought  it  ought  to  be  done,  rather  than  to  ask  him  if  it  was 
done  upon  the  suggestion  of  the  President. 

Mr.  Oliver.  I  asked  him  if  it  was  on  the  initiative  of  the 
President. 

Mr.  Tucker.  Gentlemen  of  the  committee,  the  witness  says  he 
prefers  to  adopt  the  suggestion  made  that  he  consult  the  President 
before  answering  this  question. 

Mr.  Tarver.  Let  me  ask  this  question. 

Mr.  Tucker.  Are  you  a  member  of  the  subcommittee? 

Mr.  Tarver.  Yes. 

Mr.  Tucker.  Very  well. 

Mr.  Tarver.  Was  the  action  taken  by  the  board  of  governors  of 
the  New  York  Stock  Exchange  in  reference  to  the  matter  under 


discussion  in  order  to  bring  about  the  correction  of  existing  evils, 
and  if  so,  what  existing  evils  were  to  be  corrected  ? 

Mr.  Whitney.  It  was  not  taken  in  any  way  to  correct  any  exist- 
ing evils.    I  have  stated  here,  I  thought  clearly,  exactly  why  that 

action  was  taken. 
Mr.  Celler.  Mr.  Tarver  was  not  in  the  room  at  the  time. 
Mr.  Whitney.  I  beg  your  pardon.    May  I  refer  to  this? 
Mr.  Tarver.  That  is  not  necessary 
Mr.  Whitney.  This  is  what  I  said  about  it : 

I  mention  this  matter  specifically  because  in  the  last  few  months  mis- 
statements in  regard  to  the  lending  of  margin  stock  have  become  more  and 
more  frequent.  Last  week  the  governing  committee  of  the  exchange,  realizing 
that  the  popular  misconception  had  grown  so  great  as  to  disturb  even  many 
intelligent  persons,  decided  to  make  its  position  in  regard  to  the  lending  of 
stocks  absolutely  clear. 

Mr.  Tarver.  That  is  the  reason  the  exchange  took  the  attitude  it 
took? 

Mr.  Whitney.  It  is. 

Mr.  Tarver.  It  was  not  to  make  a  bull  market,  make  things  look 
dressy  when  they  were  not? 

Mr.  Whftney.  Sir,  we  never  try  to  make  a  bull  market.  We 
are  a  market.    Those  outside  of  us  make  the  market. 

Mr.  Tucker.  I  would  like  to  get  the  sense  of  the  committee.  The 
question  is  whether  the  witness  be  permitted  to  consult  the  President 
before  answering  this  question. 

Mr.  Tarver,  what  do  you  say? 

Mr.  Tarver.  I  feel  that  it  is  a  matter  to  be  left  to  the  witness, 
I  do  not  care  to  force  him  to  answer  the  question,  if  he  does  not 
desire  to. 

Mr.  Tucker.  What  do  you  say  about  the  question? 

Mr.  Tarver.  I  think  it  is  a  proper  question.  If  the  witness  de- 
clines to  answer  it,  we  have  no  power  to  compel  him  to  do  so. 

Mr.  Tucker.  Mr.  Oliver,  what  do  you  say? 

Mr.  Oliver.  The  way  the  Chair  stated  it,  I  do  not  think  was  the 
way  the  question  arose — shall  he  be  permitted  to  answer  the  ques- 
tion? The  question  was  asked  him,  and  he  said  he  did  not  feel 
at  liberty  to  answer  the  question  until  he  had  first  consulted  the 
President  as  to  the  propriety  of  answering  it.  Then  the  suggestion 
was  made  that  we  hold  the  matter  in  abeyance  u^til  he  could  see 
the  President,  and  if  the  President  refused  to  grant  the  consent 
Mr.  Whitney  thought  he  ought  to  have,  let  that  fact  appear  upon 
the  record.  If  I  have  recalled  the  situation  correctly,  I  am  disposed 
to  agree  with  that  procedure. 

Mr.  Tucker.  Mr.  McKeown,  what  do  you  say? 

Mr.  McKeown.  Mr.  Chairman,  he  is  asked  about  a  conversation 
with  the  President  of  the  United  States.  He  takes  the  position  which 
I  believe  everyone  of  us  would  have  to  take  if  were  asked  such  a 
question,  if  we  were  asked  to  disclose  what  transpired  between  our- 
selves and  the  President,  without  his  consent.  He  simply  asks  the 
right  to  get  that  consent  before  he  makes  a  statement  of  what 
transpired. 

Mr.  Tucker.  What  is  your  view,  Mr.  Michener? 

Mr.  Michener., My  view  is  that  the  economics  of  the  country 
to-day  are  in  such  a  conditions  that  an  ill-advised  committee  should 
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not  for  an  instant  insist  upon  the  disclosure  of  any  conference  of 
the  I'resident  of  the  United  States  with  reference  to  economic  con- 
ditions, especially  when  we  are  dealing  with  the  head  of  the  great- 
est stock  exchange  in  all  the  world,  and  a  word  given  out  by  this 
oflicial  might  mean  disaster  to  many  securities  of  the  country.  I 
think  Ave  are  imposing  upon  him.  I  think  it  is  improi)er  to  even 
discuss  a  matter  of  that  kind  here,  by  a  committee  of  jurists,  so  to 
speak.  I  am  very  much  opposed  to  compel  the  gentleman  to  make 
an  answer. 

Mr.  Tucker.  Mr.  LaGuardia,  what  is  your  view? 

Mr.  LaGuardia.  In  the  first  place,  Mr.  Chairman,  I  wish  to  take 
an  exception  to  the  remark  of  my  colleague  that  this  committee  is 
ill  advised.  In  the  second  place,  I  can  imagine  nothing  that  is 
sacred  about  the  New  York  Stock  Exchange,  or  that  this  gentleman 
ditters  in  any  way  from  any  other  witness  who  comes  before  this 
committee.  In  the  third  place,  permit  me  to  say  that  the  President 
has  stated  publicly  that  he  conferred  with  officials  of  the  stock  ex- 
change,  and  the  President  has  also  stated  that  he  asked  them  to  put 
this  rule  into  effect.  I  have  nothing  more  to  sav.  I  let  the  question 
stand,  and  let  the  witness  reply  in  any  wav  he  desires. 

Mr.  Tucker.  Mr.  Whitney,  what  is  your  position  now? 

Mr.  Whitney.  My  position  is  exactly  as  it  was,  Mr.  Chairman. 
1  do  not  wish  to  appear  in  any  way  to  evade  anv  question  by  this 
committee.  I  will  try  to  the  best  of  my  ability  to  "^answer  them.  On 
the  otlier  hand,  out  of  courtesy  to  the  Chief  Executive  of  this  Na- 
tion, I  do  not  feel  that  I  can  answer  a  question  which  involves  a 
personal  conference  with  him  without  securing  his  release  to  do  so 
I  wish  to  make  it  clear  that  I  am  not  trying  to  evade  in  any  way. 

Mr.  Tucker.  The  Chair  rules  that  vou  will  be  permitted  to  with- 
hold your  answer  to  the  question  until  you  see  the  President,  but, 
upon  seeing  the  President,  that  your  answer  may  be  returned  to 
this  committee. 

Mr.  Whitney.  Mr.  Chairman,  then  may  I  state  the  qeustion, 
which  was,  Did  the  President  request  this  action,  referring  to  the 
action  of  the  governing  committee  of  the  stock  exchange.  That 
was  the  original  question.  There  have  been  other  questions.  I  have 
not  the  capability  to  remember  them  all.  I  would  have  to  have  them 
written  out. 

V  ^^Jj-^^^^'ARDiA.  I  am  sure  we  do  not  care  to  be  technical  about 
it.  \yhat  we  want  to  know,  or  what  one  member  of  the  committee 
wants  to  know,  is  this :  Did  the  President  suggest  it  ?  Was  it  dis- 
cussed with  him,  and  after  the  discussion  did  that  rule  so  into 
effect?    Did  the  President  ask  you  to  do  it? 

Mr.  MiCHENER.  He  wants  to  know  whether  it  was  coercion  or 
suggestion  on  the  part  of  the  President.     If  it  was  a  sugt^estion 
that  IS  one  thing;  if  it  was  coercion,  it  is  something  else.  *^  ' 

Mr.  Tucker.  Mr.  Whitney,  have  you  concluded  your  statement » 

Mr.  Whitney.  No,  sir ;  I  have  not. 

Mr.  Tucker.  You  may  proceed. 

Mr.  Whitney.  Gentlemen,  in  conclusion,  I  wish  to  refer  very 
briefly  to  what  the  New  York  Stock  Exchange  has  accomplished 
m  creating  and  maintaining  standards  for  the  security  business.  I 
trust  you  will  not  think  me  boastful  in  mentioning  the  constructive 
achievements  of  the  exchange.     I  do  so  only  because  some  people 


seem  to  believe  that  the  refusal  of  the  exchange  to  prohibit  short 
selling  is  based  solely  on  the  desire  of  its  members  to  profit  by  the 
volume  of  business  which  short  selling  is  supposed  to  produce.  This, 
of  course,  is  not  true.  The  regulations  which  the  exchange  has 
voluntarily  imposed  on  its  members  have,  in  practically  all  in- 
stances, diminished  the  volume  of  business  which  otherwise  would 
have  taken  place  upon  the  exchange.  These  regulations,  however, 
have  been  adopted  because  we  felt  they  were  sound  in  principle. 
The  exchange  is  and  always  has  been  willing  to  forego  the  personal 
advantage  of  its  members  for  the  accomplishment  of  constructive 
purposes.  The  listing  requirements  of  the  exchange  are  admittedly 
more  severe  than  the  requirements  of  any  other  security  market  in 
the  world.  In  recent  years  these  listing  requirements  have  been 
expanded  from  time  to  time  to  meet  new  situations  and  to  establish 
standards  for  new  businesses  which,  in  unregulated  form,  were 
proving  a  menace  to  investors.  I  refer  particularly  to  the  listing 
requirements  for  foreign  shares  which  were  adopted  about  five  years 
ago ;  the  requirements  for  management  type  investment  trusts,  which 
were  adopted  in  1929,  and  the  regulation  of  fixed  investment  trusts 
which  were  brought  about  last  year. 

In  addition,  it  has  refused  to  list  nonvoting  common  stock  and 
has  required  the  publication  of  complete  and  frequent  financial 
statements.  I  need  hardly  tell  you  all  of  these  regulations  have 
met  with  bitter  opposition.  We  have  frequently  been  told  that 
large  companies  which  otherwise  would  have  sought  listing  refused 
to  do  so  until  we  modified  our  policies.  Far  from  relaxing  our 
standards  in  order  to  attract  business,  we  have,  if  anything,  raised 
them  higher  and  higher,  feeling  sure  that  the  protection  of  investors 
was  worth  infinitely  more  than  the  immediate  profit  of  our  mem- 
bers. As  far  as  discipline  is  concerned,  I  doubt  whether  there  is 
any  institution  in  the  United  States  which  has  established  and  main- 
tained higher  standards  of  business  ethics.  Finally,  the  sui>eivi- 
sion  of  the  financial  affairs  of  our  members  has  year  l3y  year  become 
more  complete.  It  is  not  due  to  accident  or  chance  that  only  a  few 
members  of  the  exchange  have  become  insolvent  during  this  drastic 
period  of  deflation.  The  record  of  the  members  of  the  exchange 
in  this  regard  is  outstanding.  I  mention  all  these  matters  not  in 
a  spirit  of  boastfulness  but  merely  to  rebut  the  idea  that  the  stand 
which  the  exchange  has  taken  in  regard  to  short  selling  is  affected 
by  a  desire  for  profits. 

Gentlemen,  let  me  refer  to  a  statement  that  I  made  in  my  speech 
at  Syracuse.  I  said  there  that  "  in  so  far  as  the  exchange  is  con- 
cerned, the  defense  of  short  selling  is  not  a  matter  of  opinion,  it  is 
a  matter  of  principle."  All  history  indicates  this  practice  is  neces- 
sary for  the  maintenance  of  a  security  market.  Our  own  experience 
which  extends  for  more  than  a  century  and  the  experience  of  our 
sister  markets  in  the  capitals  of  Europe  conclusively  prove  that  no 
great  security  market  can  long  endure  if  short  selling  is  forbidden. 
Under  these  circumstances,  we  must  oppose  legislation  which  is 
intended  to  abolish  or  regulate  short  selling.  We  do  not  ask  people 
to  believe  blindly  our  statements  in  this  regard.  All  the  facts  and 
figures  in  the  possession  of  the  exchange  are  available  to  the  com- 
mittee and,  after  considering  the  evidence,  I  am  confident  you  will 
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be  convinced  that  a  prohibition  of  short  selling,  either  directly  or 
through  some  form  of  regulation,  will  be  disastrous. 

Mr.  Tucker.  Mr.  Whitney,  members  of  the  committee  will  no 
doubt  want  to  ask  you  a  few  questions.  I  should  like  to  ask  you 
one. 

You  mentioned  in  your  statement  that  you  or  your  counsel  or 
both  regard  one  of  these  bills  as  unconstitutional. 
Mr.  Whitney.  Yes. 

Mr.  Tucker.  I  want  to  suggest,  if  it  be  possible,  that  the  com- 
mittee would  be  very  glad  to  have  a  brief  from  you  or  your  counsel 
on  that  subject. 
Mr.  Whitney.  Yes.    You  shall  have  it. 

Mr.  Tucker.  Merely  on  the  constitutionality  of  it.  Of  course, 
that  brief  would  be  subject  to  be  answered  by  any  party  desiring 
to  do  so. 

You  also  suggested,  I  believe,  that  you  would  produce  and  put 
in  your  statement  some  matter  that  Mr."^ Meeker,  I  believe,  the  econo- 
mist of  the  stock  exchange,  had  written. 

Mr.  Whitney.  I  said  I  would  send  it  to  you,  Mr.  Chairman,  for 
the  committee.  It  is  just  in  proof  form  and  it  is  not  yet  available, 
but  you  will  have  it  by  the  end  of  the  week  or  the  first  of  next  week, 
if  you  desire  it. 

Mr.  Tucker.  Gentlemen,  I  am  going  to  ask  the  members  of  the 
subcommittee  in  turn  if  there  are  any  questions  they  desire  to  ask 
Mr.  Whitney. 

Mr.  Celler.  Will  that  preclude  questions  by  those  who  are  not 
members  of  the  subcommittee? 

Mr.  Tucker.  Until  after  they  get  through. 
Mr.  McKeown,  have  you  any  questions  to  ask  ? 
Mr.  McKeown.  I  have  but  one  or  two  questions.  I  am  frank  to 
say  that  I  do  not  know  anything  at  all  about  stock  speculation.  I 
do  not  own  any  stock,  and  would  not  know  it  if  I  would  see  it.  I 
want  to  know  what  is  the  difference,  if  any,  in  speculation,  in  long 
sales,  and  short  sales.  What  is  the  element  of  speculation  in  that 
trading  stock?     That  is  what  I  am  interested  in. 

Mr.  Whitney.  To  my  mind,  sir,  there  is  none,  no  distinction  or 
difference  at  all.  One  seeks  a  profit  on  the  enhancement  of  the 
price  if  he  buys,  and  one  seeks  a  profit  on  the  decline  in  the  price, 
if  he  sells.  Both  are  margined.  Both  seek  a  form  of  credit.  The 
purchaser  long  goes  short  of  money ;  and  the  seller  short  goes  short 
of  stock  and  long  of  money. 

Mr.  McKeown.  The  thing  I  have  never  been  able  to  understand, 
just  as  an  illustration,  is  a  situatiion  where  a  corporation  has  300,000 
shares  of  stock,  and  in  transactions  on  the  exchange  many  shares 
are  sold  in  excess  of  the  number  actually  in  existence.  Is  there  any 
way  in  which  that  is  an  evil,  and  if  so,  is  there  any  way  to  stop  it? 
Mr.  Whitney.  If  you  grant  the  necessity  of  market,  then  I  con- 
tend, and  hope  you  agree,  that  such  speculation  is  an  integral  part 
of  all  markets  in  existence.  Then  as  to  the  frequency  with  which 
the  capital  stock  of  a  company  is  turned  over  is  just  a  phase  of  that 
market.  There  is  no  rule  in  the  world  to  prevent  a  man,  whether 
he  be  on  the  exchange  or  in  Oshkosh  or  in  China  or  wherever  he 
may  be,  from  buying  and  selling  the  same  stock  fifty  times  during 
the  same  day. 


Mr.  McKeown.  To  put  my  question  in  concrete  form,  I  know  more 
about  hogs  than  I  do  about  stock.  Suppose  I  have  500  head  of 
hogs,  and  I  have  business  transaction  with  those  hogs.  They  are 
the  only  500  hogs  I  can  sell  or  buy  or  trade.  I  can  either  trade 
500  hogs  for  500  other  hogs  or  a  less  number.  I  can  understand  that, 
but  I  can  not  understand  how  you  can  have  a  corporation  with 
500,000  shares,  and  transactions  taking  place  by  which  they  can  sell 
1,500,000  shares. 

Mr.  Whitney.  I  understand  the  reference  entirely  as  to  hogs. 
Unfortunately,  all  of  mine  just  died  of  cholera.  I  can  see  the 
situation  you  have  in  mind,  sir,  with  reference  to  your  500  hogs. 
You  may  sell  them  to  an  individual.  That  individual  may  sell 
them  to  another  individual.  That  individual  may  sell  them  to  an- 
other, and  so  on.  You  may  later  conclude  that  you  made  a  mistake 
in  the  price  at  which  you  sold  the  hogs  and  you  may  buy  them  back 
from  the  fourth  individual  and  in  turn  sell  them  to  a  fifth.  That 
could  happen.  I  am  not  meaning  in  any  way  to  be  facetious.  It  is 
the  same  with  cattle  or  hogs  or  grain  or  securities.  That  is  what 
does  happen.  There  is  a  tremendous  turnover  in  the  shares  of 
corporations  on  the  exchange  on  a  specific  day. 

Mr.  McKeown.  Suppose  I  take  my  500  hogs  to  the  market  at 
Oklahoma  City  and  sell  them  there.  The  fellow  who  buys  them 
from  me  may  sell  those  hogs  to  another  man,  and  the  next  fellow 
may  buy  from  him.  Is  there  any  way  on  the  exchange  where  some 
other  man  can  sell  my  500  hogs  at  the  same  time  I  sell  them? 

Mr.  Whitney.  Only  if  you  loan  them  to  him,  or  if  the  person  to 
whom  you  have  sold  them  will  loan  them  to  him,  against  delivery 
that  he  must  mal^e.  On  a  futures  market — I  do  not  know  whether 
that  situation  prevails  in  the  hog  or  cattle  market — the  delivery 
has  to  be  made  the  next  day.  It  is  a  rule  of  the  stock  exchange  that 
an  actual  physical  delivery  of  the  certificate  must  be  made. 

Mr.  McKeown.  What  I  can  not  understand  is,  when  they  sell 
1,000  shares  of  stock,  and  there  are  only  500  actually  in  existence, 
how  do  they  settle  that  up  ?  How  do  they  settle  up  next  day,  if  they 
have  only  500  shares? 

Mr.  Whitney.  That  is  settled  by  what  is  called  the  stock-clearing 
corporation,  which  is  exactly  the  same  as  the  clearing  corporation 
for  checks  drawn  on  banks.  A  man  may  present  a  bill,  and  the 
receiver  of  that  money  when  paid  may  draw  checks  to  pay  other 
bills,  but  when  you  come  to  the  clearing  house,  they  are  all  balanced 
and  settled  for. 

Mr.  McKeown.  I  can  not  quite  see  how  they  can  have  but  500 
shares,  and  still  dispose  of  a  much  greater  number. 

Mr.  Whitney.  Eveiy  man  who  sells  500  shares  must  deliver  it. 

Mr.  McKeown.  How  does  he  sell  500  shares?  Here  is  one  man 
filing  500  shares,  and  another  man  selling  500  shares.  How  is 
that  man  going  to  deliver  his  500  shares,  and  this  man  going  to 
deliver  his  500  shares,  when  there  are  only  500  shares  out  ? 

Mr.  Whitney.  I  will  grant  that  may  be  speculative,  but  any 
individual  engaging  in  such  a  transaction  must  be  able  to  borrow 
the  shares  for  delivery  next  day. 

Mr.  McKeown.  This  man  over  here  would  not  have  very  much 
chance  to  borrow  them. 

Mr.  Whitney.  Then  he  is  out  of  luck. 
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Mr.  LaGuardia.  What  hai)pens  then? 

Mr.  Whitney.  He  has  to  get  them.  If  he  does  not,  the  man 
with  500  hogs  or  500  shares  can  hold  out  for  such  price  as  he  deems 
reasonable. 

Mr.  McKeown.  It  seems  to  me  there  should  be  some  way  to  make 
a  more  stabilized  market.  That  is  the  impression  I  have.  I  do 
not  know  of  any  way  to  express  it  in  my  business,  to  express  it  from 
a  common-sense  viewpoint.  I  think  there  is  something  there  that 
should  be  eliminated,  and  that  the  elimination  of  that  something 
would  stabilize  the  market.  It  confuses  me.  I  do  not  know  just 
what  it  is.  According  to  your  statement,  if  you  should  eliminate 
short  selling  entirely,  you  would  eliminate  the  market,  and  the  ex- 
change is  nothing  more  than  a  market. 

Mr.  Whitney.  That  is  all. 

Mr.  McKeown.  If  I  have  shares  of  stock,  even  though  I  may  have 
to  take  a  loss,  it  may  be  a  great  accommodation  to  me  to  get  rid 
of  them  immediately.  I  may  want  to  do  that.  There  ought  to  be 
some  way  to  have  a  more  stabilized  market  and  eliminate  too  much 
speculation.  A  fellow  would  not  last  long  in  the  hog  business  if 
he  tried  that  kind  of  speculation. 

Mr.  Whitney.  May  1  say  to  you,  sir,  before  you  go,  the  instance 
that  you  cite  with  relation  to  the  total  turnover  of  the  capital  issue 
in  one  day  or  in  a  very  short  period,  is  not  a  very  prevalent  situa- 
tion on  any  market,  but  the  very  tremendous  turnover  in  these  stocks 
makes  for  that  very  stabilization  or  equilibrium  of  market,  giving 
thereby  to  anybody  who  wants  to  buy  and  sell  a  chance  to  buy  and 
sell  at  a  price  within  close  fluctuation.  I  see  what  you  have  in  mind. 
It  might  in  some  way  be  affected.  I  do  not  know  how.  Nevertheless, 
that  is  the  very  essence  of  the  matter. 

Mr.  McKeown.  I  was  thinking  of  a  situation  where  some  corpora- 
tion had  stock  it  was  very  much  interested  in  maintaining  at  a  cer- 
tain price,  vitally  interested  in  the  stability  of  that  price  and  that 
situation  might  be  seriously  disturbed  by  interlopers  trading  in  that 
stock  on  the  otuside.    Is  there  any  evil  arising  from  that  standpoint  ? 

Mr.  Whitney.  My  answer  is  emphatically  no.  As  a  broker,  when- 
ever I  have  been  given  orders  which  are  called  "  peg  orders  "  to  pre- 
vent a  stock  going  below  a  certain  price,  I  tell  them  that  is  the  most 
ridiculous  thing  in  the  world.  A  "  peg  "  price,  whether  to  short  or 
long  selling,  always  gives  the  impression  there  is  something  artificial 
in  the  situation.  A  normal  reaching  of  a  price  level  is  what  we  are 
interested  in. 

Mr.  McKeown.  The  thing  is  more  profitable  to  all  concerned  if 
the  market  is  stabilized,  without  violent  fluctuations  up  and  down. 

Mr.  Whitney.  Absolutely. 

Mr.  McKeown.  I  am  just  talking  frankly  to  you,  sir.  To  my  mind, 
there  is  something  within  that  transaction.  I  am  inclined  to  think 
it  is  not  in  the  short  selling,  but  somewhere  in  there  is  something  that 
can  be  eliminated  and  get  rid  of  that  speculation. 

Mr.  Tucker.  The  committee  will  adjourn  until  half  past  one. 

(Whereupon,  at  12  o'clock  noon,  the  committee  adjourned  for  the 
noon  recess,  to  meet  again  at  1.30  o'clock  p.  m.) 


AFTER  RECESS 

The  subcommittee  reconvened,  pursuant  to  recess,  at  1.30  o'clock 
p.  m.,  Hon.  Henry  St.  George  Tucker  presiding. 

STATEMENT  OF  RICHARD  WHITNEY,  PRESIDENT  NEW  YORK 

STOCK  EXCHANGE— Continued 

Mr.  TucKiiR.  The  subcommittee  will  be  in  order.  Mr.  Whitney, 
will  you  resume  your  statement  ? 

Mr.  Condon.  Mr.  Whitney,  I  would  like  to  ask  you  what  is  the 
likely  effect,  in  your  opinion,  upon  short  selling  of  the  recently 
published  ruling  of  the  exchange  ? 

Mr.  Whitney.  In  all  honesty,  I  can  only  express  an  opinion  and 
it  is  only  an  opinion.  I  do  not  believe  in  the  last  analysis  that  it 
wift  prevent  stocks  being  available  for  loaning  purposes. 

Mr.  Condon.  You  do  know  that  there  is  an  opinion  in  the  Street 
that  that  is  going  to  be  the  ultimate  effect  of  your  ruling,  that  there 
will  be  a  shortage  of  stocks  for  loaning  purposes  ? 

Mr.  Whitney.  Do  I  think  that  is  the  opinion  in  the  Street  ? 

Mr.  Condon.  Have  you  heard  any  such  opinion  being  expressed? 

Mr.  Whitney.  I  think  there  have  been  divergent  opinions. 

Mr.  Condon.  What  abuse,  if  it  was  an  abuse,  did  you  seek  to 
correct  by  this  ruling  ? 

Mr.  Whitney.  We  didn't  seek  to  correct  any  abuse.  We  merely 
tried  to  clarify  what  had  appeared  to  be  a  misunderstanding  in  the 
minds  of  a  great  many  people.  The  so-called  customer's  agreement 
that  each  brokerage  house  asks  of  a  customer  when  opening  an  ac- 
count included  permission  from  the  customer  to  the  brokerage  house 
to  lend  his  or  her  stocks.  That  is  in  all  customers'  agreements  I 
know  of  that  have  existed.  Because  of  the  misunderstanding  as  to 
the  giving  of  that  permission — having  been  made — and  as  to  the 
possibility  of  revocation,  which  existed  always,  we  felt  it  would 
be  a  proper  thing  to  bring  that  pointedly  to  the  minds  and  knowl- 
edge of  all  customers  so  that  they  could  see  very  clearly,  without 
(juestion,  their  rights,  although  they  previously  had  them. 

Mr.  Condon.  No  one  complained  about  this  lack  of  knowledge  on 
the  part  of  customers  as  to  the  right  to  prevent  their  stocks  from 
being  loaned,  did  they,  to  the  board  of  governors?  No  one  has 
complained  ? 

Mr.  Whitney.  I  will  not  say  that  they  specifically  did  or  did  not 
complain.  If  they  raised  the  question  it  was  always  pointed  out 
to  them  that  was  their  right  and  privilege. 

Mr.  Condon.  Let  me  put  a  question  in  a  different  way.  Was 
there  any  complaint  made  to  the  board  of  governors  about  this 
particular  matter,  which  prompted  you  to  hand  down  the  ruling 
you  did? 

Mr.  Whitney.  Yes;  that  has  come  from  customers  and  from 
houses  and  from  various  sources. 

Mr.  Condon.  Did  those  complaints  increase  in  volume  within 
recent  months  or  are  they  something  that  have  been  coming  to  you 
regularly  or  intermittently  over  a  long  period  of  time  ? 

Mr.  Whitney.  Both. 

Mr.  Condon.  But  you  did  not  feel  it  necessary  to  do  what  you 
i^ave  just  recently  done  until  this  present  month  ? 
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Mr.  Whitney.  Until  the  complaints  grew  in  volume — right,  be- 
cause if  I  may  say,  the  right  always  existed  with  the  customer  prior 
to  the  putting  of  this  rule  into  effect. 

Mr.  Condon.  It  did  always  exist  with  the  customer? 

Mr.  Whitney.  Always. 

Mr.  Condon.  And  you  do  not  believe  that  any  substantial  im- 
provement has  been  made  in  the  whole  mechanics  of  short  selling 
as  a  result  of  this  ruling,  do  you  ? 

Mr.  Whitney.  Except  in  so  far  as  it  makes  perfectly  clear  to  the 
customers  what  their  rights  are. 

Mr.  Condon.  What  effect  do  vou  think  this  ruling  will  have  upon 
the  volume  of  short  interest  in  the  market  from  now  on  ? 

Mr.  Whitney.  I  think  answered  that  question  when  you  first 
asked  me. 

Mr.  Condon.  I  believe  you  did,  but  I  would  like  to  get  it  in  answer 
to  this  question  so  that  it  will  appear  in  direct  answer  to  this  ques- 
tion in  the  record. 

Mr.  Whitney.  As  I  said,  it  is  purely  my  personal  opinion  that  it 
will  not  affect  materially  the  availability  of  stock  for  loaning. 

Mr.  Condon.  So  that  the  short  selling  will  be  just  as  easy  from  now 
on  as  it  has  been  in  recent  months  before  your  ruling? 

Mr.  Whitney.  So  that  stocks  available  to  be  borrowed  against 
short  sales  will  be  there ;  yes.  Whether  if  sold  short  or  not,  whether 
the  quantity  is  larger  or  smaller  depends  up6n  the  desires  of  the 
short  sellers. 

Mr.  Condon.  And,  of  course,  if  the  stock  was  not  available  for 
loaning  purposes,  it  would  have  a  tendency  to  reduce  the  volume  of 
short  selling,  would  it  not? 

Mr.  Whitney.  To  curtail  short  selling? 

Mr.  Condon.  Certainly.  Now,  there  is  one  question  here  that  I 
would  like  to  ask  you  for  your  own  opinion.  Is  it  your  opinion 
that  short  selling  has  served  a  good  purpose  during  this  depression, 
that  is,  since  the  stock  market  broke  in  October,  1929  ? 

Mr.  Whitney.  Absolutely. 

Mr.  Condon.  And  as  it  has  been  practiced  prior  to  this  ruling 
that  just  went  into  effect? 

Mr.  Whitney.  Yes. 

Mr.  Condon.  Then  you  do  not  agree  with  what  has  been  said  by 
prominent  officials,  without  naming  them,  that  the  short  selling  has 
interfered  with  the  return  of  prosperity  or  has  been  an  important 
factor  in  interfering  with  the  return  of  prosperity,  short  selling  on 
the  exchange? 

Mr.  Whitney.  That  is  a  fairly  large  question.  I  think  I  have 
covered  it  in  the  brief  I  have  read.  I  believe  that  short  selling  was 
a  necessity,  and  that  short  selling  has  not  been  the  cause  of  declining 
prices. 

Mr.  Condon.  Do  you  think  you  have  answered  it  fully  in  your 
statement  ? 

Mr.  Whitney.  I  think  so. 

Mr.  Condon.  I  thought  I  followed  you  closely  but  I  did  not  think 
you  had  such  an  answer  as  would  be  a  complete  answer  to  that 
question. 

Mr.  Whitney.  I  tried  to  point  out  the  various  situations  by 
chronological  order  that  I  thought  had  a  vast  influence  on  declining 


prices  and  brought  prices  down.  I  tried  to  show  in  that  connection 
that  at  times,  while  prices  were  declining,  the  short  interest  was  also 
declining  and  that,  therefore,  it  was  not  the  cause  of  declining  prices. 

Mr.  Condon.  Just  in  that  connection,  referring  to  these  charts 
which  you  have  given  out  to  us,  I  do  not  claim  to  be  well  informed 
on  how  these  charts  should  be  read,  but  looking  at  that  dark  line, 
the  full  black  line,  it  represents  the  total  number  of  shares  composing 
the  short  interest. 
*   Mr.  Whitney.  On  which  of  the  three  pages  ? 

Mr.  Condon.  It  is  headed  1931. 

Mr.  Whitney.  1931  ? 

Mr.  Condon.  And  comparing  it  with  the  broken  lines,  looking  at 
it  where  the  middle  line  shows  June  17,  as  the  average  of  the  price 
went  up  on  those  90  stocks,  does  not  that  line  show  that  the  volume 
of  the  short  interest  declined? 

Mr.  Whitney.  Yes. 

Mr.  Condon.  Is  not  that  contracy  to  your  statement  that  the  vol- 
ume of  the  short  interest  tended  to  go  along  with  the  rise  in  price, 
that  there  wasn't  any  difference  ? 

Mr.  Whitney.  No,  sir.  I  specifically  stated  that  situation  in  the 
price  index  from  June  IT  until  July  3,  and  also  the  curve  or  the  line 
of  total  short  interest. 

Mr.  Condon.  I  want  to  get  it  clear  for  my  own  mind.  According 
to  these  charts  as  I  understand  them,  from  June  17  until  some  time 
in  July,  there  was  a  rise  in  the  price  index  of  these  90  stocks  ? 

Mr.  Whitney.  That  is  correct. 

Mr.  Condon.  And  at  the  same  time  there  was  a  very  pronounced 
decline  in  the  total  number  of  share  composing  the  short  interest  ? 

Mr.  Whitney.  There  was  a  considerable  decline ;  yes. 

Mr.  Condon.  Looking  at  the  next  chart  in  the  order  in  which  you 
have  given  them  to  us,  does  not  the  same  set  of  facts  continue  in  that 
chart,  too,  that  wherever  there  was  a  rise  in  price  there  was  a  corre- 
sponding decline  in  the  volume  of  the  short  interest,  the  number  of 
shares  composing  the  short  interest? 

Mr.  Whitney.  At  periods;  yes.  But  the  contrary,  the  reverse  is 
also  true,  and  that  was  on  what  I  based  my  statement  that  these 
charts  do  not  show  that  the  increase  in  the  short  position  pushed 
prices  down  necessarily.     They  work  both  ways. 

Mr.  Condon.  How  can  you  tell  that  from  the  charts? 

Mr.  Whitney.  Because,  going  back  to  an  instance  you  have  called 
my  attention  to,  from  June  17  until  the  middle  of  July,  or  to  July  3, 
let  us  say,  prices  went  up  and  the  short  interest  declined.  That  does 
not  signify  you  might  take  from  that  the  inference  that  because  of 
the  decline  in  the  short  interest  that  caused  prices  to  rise.  I  am  not 
claiming  any  such  thing  for  it.  I  am  merely  claiming  that  the  short 
interest  did  not  force  prices  down.  Your  particular  question,  I 
think,  tends  to  back  me  in  that  attitude. 

Mr.  Condon.  I  have  no  preconceived  notion  about  this  thing. 

Mr.  Whitney.  I  do  not  give  a  great  deal  of  strength  to  charts. 

Mr.  Condon.  I  am  glad  you  said  that  so  that  it  will  go  in  the 
record.  The  charts  do  not  always  tell  the  true  story,  do  they,  with 
respect  to  price  movements? 

Mr.  Whitney.  No;  but  why  I  brought  this  up  is  that  the  charts 
had  been  used  to  prove  that  the  short  interest  had  caused  declining 
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prices  and  I  tried  to  point  out  by  referring  to  the  charts  in  refuta- 
tion, that  that  was  not  a  fact. 

Mr.  Condon.  And  it  has  also  been  said,  getting  back  to  the  ques- 
tion I  asked  you  a  moment  ago,  it  has  also  been  said  by  those  in  high 
places  that  prosperity  has  been  retarded  by  short  selling  on  stock 
exchanges.    Is  not  that  true  ?     You  know  that  to  be  so,  do  you  not  ? 

Mr.  Whitney.  I  believe  that  general  statement  has  been  made 
with  ramifications  to  it. 

Mr.  Condon.  You  disagree  with  it? 

Mr.  Whitney.  I  do  not  feel  that  short  selling  has  caused  depres- 
sion or  declining  prices  or  has  been  a  major  cause  in  that  respect. 

Mr.  Condon.  One  more  question  and  I  am  finished.  Has  it  aggra- 
vated it? 

Mr.  Whitney.  Per  se  I  would  say  it  has  not.  Because,  perhaps, 
of  the  public  mind  that  pays  so  much  attention  to  what  shares  are 
selling  at,  it  may  have  created  a  false  impression,  but  that  impression 
does  not  upset  the  principle  involved  as  to  short  selling  being  eco- 
nomically a  necessary  function. 

Mr.  Condon.  Then  at  a  time  of  public  uneasiness  such  as  the  pres- 
ent, would  you  say  that  there  ought  to  be  a  more  stringent  regulation 
by  your  exchange  of  the  operators  on  the  short  side  of  the  market? 

Mr.  Whitney.  Beyond  what  we  have  done;  no. 

Mr.  MiCHENER.  Then  it  is  your  judgment  that  short  selling  as 
indulged  in  on  the  New  York  Stock  Exchange  is  not  injurious  to  the 
stock  market? 

Mr.  Whitney.  That  is  my  judgment. 

Mr.  MiCHENER.  Therefore,  in  your  judgment  it  would  naturally 
follow  that  no  legislation  is  necessary  in  connection  with  short  sell- 
ing, neither  are  any  regulations  on  the  part-  of  the  board  of  gov- 
ernors required.     Is  that  correct? 

Mr.  Whitney.  That  is  correct. 

Mr.  MiCHENER.  We  were  told  by  Mr.  Elkhorn,  I  think  his  name 
was,  a  witness,  that  these  practices  were  most  injurious,  in  fact, 
inimicable  to  the  good  of  the  public  and  the  stock  market.  He  ad- 
vised the  committee  that  in  his  judgment  it  would  be  very  unsafe  to 
take  hasty  action,  and  that  in  his  judgment  this  committee  did  not 
have  sufficient  data  upon  which  to  base  legislation,  but  he  concluded 
that  these  evils  might  be  overcome  by  the  stock  exchange  itself 
within  24  hours  if  the  stock  exchange  were  to  act.  You  do  not  agree 
with  that  conclusion  at  all  ? 

Mr.  Whitney.  Mr.  Congressman,  that  again  is  a  very  broad  ques- 
tion. 

Mr.  MiCHENER.  I  appreciate  it. 

Mr.  Whitney.  I  have  stated  here,  and  I  reiterate  that  the  stock 
exchange  or  the  governors  of  the  stock  exchange,  are  at  all  times 
watching  the  market  and  what  is  involved  in  the  market,  the  con- 
duct of  its  members  in  every  way.  I  do  not  get  from  what  you 
just  said  or  from  what  you  referred  to  as  the  gentleman's  statement 
what  specific  evils  existed.  We  are  always  willing  to  have  advice  as 
to  evils,  concrete  evils.  I  do  not  say  that  the  stock  exchange  may  not 
from  time  to  time,  as  they  always  have  in  the  past,  pass  a  rule  for  this 
or  that  regulation,  but  in  so  far  as  we  now  see  the  situation,  particu- 
larly regarding  short  selling,  we  do  not  believe  regulation  should  be 
enacted. 


Mr.  MiCHENER.  Then  the  necessary  deduction  from  your  statement 
is  that  short  selling  may  be  practiced  in  such  a  way  as  to  be  inimica- 
ble to  the  public  good  as  far  as  the  stock  exchange  is  concerned,  and 
that  you  control  that  hazard  by  watchfulness  of  the  members.  Is 
that  correct? 

Mr.  Whitney.  Legitimate  short  selling  is  absolutely  necessary 
and  proper.  What  is  sometimes  called  illegitimate  short  selling  we 
understand  as  bear  raiding,  and  against  bear  raiding  we  have  al- 
ways stood  as  firmly  and  as  strongly  as  we  possibly  can.  We  do  not 
allow  it  and  we  do  not  believe  that  it  exists. 

Mr.  MiCHENER.  I  based  my  question  on  your  statement  that  your 
board  of  governors,  whoever  is  in  control,  are  constantly  on  the  alert 
and  watching  out,  keeping  a  lookout,  let  us  say,  for  these  short-sales 
transactions. 

Now,  it  occurred  to  me  that  if  short  selling  could  be  indulged  to 
such  an  extent  that  it  would  be  injurious  to  the  market,  then  there 
might  be  a  point  where  legislation  might  come  in  and  prevent  the 
very  thing  which  you  say  is  being  prevented  because  of  that  watch- 
fulness. In  other  words,  we  appreciate  human  fallibility  in  that 
you  may  not  be  watching  all  the  time,  and  if  that  were  true,  then 
there  might  be  a  ])lace  for  legislation  to  take  effect,  particularly, 
beyond  which  you  may  not  go  ?     How  about  that  ? 

Mr.  Whitney.  I  do  not  aerree. 

Mr.  MiCHENER.  I  did  not  expect  you  would. 

Mr.  Whitney.  I  do  not  think  legislation  would  ever  be  able  in 
any  way  to  establish  the  manner  of  and  control  the  activities  of  the 
stock  exchange  as  do  the  governors  of  the  exchange.  I  do  not  grant 
there  are  evils  in  short  selling  as  it  now  exists.  The  evils  or  abuses 
that  may  come  through  bear  raiding  are  prevented.  It  does  not 
exist,  and  I  believe  short  selling  is  essential  for  the  market  and  that 
the  market  is  essential  for  the  country. 

Mr.  MiCHENER.  I  do  not  think  there  is  any  dispute  from  the  vari- 
ous witnesses  up  to  date  on  your  last  proposition.  Every  one  has 
agreed  that  short  selling  has  its  place  in  the  picture,  but  that  there 
were  times  when  short  selling  was  indulged  in  to  such  an  extent  as 
to  become  a  menace  to  the  market,  and  those  who  favor  regulation 
seem  to  feel  that  something  should  be  done.     That  is  all. 

Mr.  LaGuardia.  Could  not  Mr.  Whitney  sit  down  ? 

Mr.  Whitney.  I  am  very  happy  to  stand. 

Mr.  LaGuardia.  Mr.  Chairman,  just  before  recess  there  was  some 
question  as  to  whether  or  not  the  question  submitted  was  improper ; 
that  is,  if  it  was  rather  not  in  keeping  with  custom  to  ask  the  wit- 
ness with  reference  to  the  President.  I  sent  to  the  White  House  to 
the  press  room,  after  checking  up  the  statement  that  was  contained 
in  the  daily  press  of  February  20 — I  sent  to  the  A^liite  House  press 
room  to  get  the  statement  which  went  out,  and  this  is  the  statement  : 

_,^  February  19,  1932. 

ine  President  said : 

"I  have  a  question  from  the  press  as  to  conferences  held  with  oflaeials  of  the 
New  York  Stock  Exchange.  There  have  been  discusssions,  as  is  reported,  be- 
tvveen  myself  and  other  officials  of  the  administration  with  officials  of  the  New 
iork  Stock  Exchange  on  the  question  of  bear  raids.  Stock  exchange  officials 
nave,  during  the  past  eight  months,  from  time  to  time  taken  steps  to  restrain 
"ear  raiding  with  a  degree  of  success,  but  during  the  latter  part  of  January, 
respite  these  steps,  there  was  a  large  increase  in  the  short  account  which  un- 
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questionably  affected  the  price  of  securities  and  brouglit  discouragement  to  tlie 
country  as  a  whole.  I,  and  other  administration  officials,  again  expressed  our 
views  to  the  managers  of  the  exchange  that  they  should  take  adequate  measures 
to  protect  investors  from  artificial  depression  of  the  price  of  securities  for 
speculative  profit.  Individuals  who  use  the  facilities  of  the  exchange  for  such 
purposes  are  not  contributing  to  recovery  of  the  United  States." 

That  is  the  President's  statement  as  given  to  the  press. 

Mr.  Whitney,  besides  being  president  of  the  Stock  Exchange,  you 
are  also  a  broker  actually  engaged  in  the  business  ? 

Mr.  Whitney.  Yes. 

Mr.  LaGuardia.  What  is  the  name  of  your  firm  ? 

Mr.  Whitney.  Richard  Whitney  &  Co. 

Mr.  LaGuardia.  Is  George  Whitney  your  partner? 

Mr.  Whitney.  He  is  not. 

Mr.  LaGuardia.  You  stated  that  short  sellers  come  to  the  rescue 
of  the  market.     Did  I  understand  you  correctly  on  that  ? 

Mr.  Whitney.  I  said  the  short  sellers  were  potential  and  neces- 
sary purchasers  of  stock  to  complete  their  contracts,  and  in  falling 
markets  the}'^  serve  as  the  "  cushioning  influence  " — sometimes  so 
expressed  by  economists. 

Mr.  LaGuardia.  But  the  very  primary  and  sole  purpose  of  selling 
short  is  to  sell  in  a  declining  market  ? 

Mr.  Whitney.  No. 

Mr.  LaGuardia.  That  is  not  the  primary  purpose  of  the  short 
seller? 

Mr.  Whitney.  In  a  declining  market? 

Mr.  LaGuardia.  Yes. 

Mr.  Whitney.  Their  primary  purpose  in  selling  is  to  purchase 
back  at  a  lower  price,  but  it  is  not  a  fact  that  short  sellers  only 
sell  in  a  declining  market  by  any  manner  of  means. 

Mr.  LaGuardia.  Then  the  sole  purpose  of  the  short  seller  is  to 
repurchase  at  a  lower  price  ? 

Mr.  Whitney.  Exactly  as  the  margin  purchaser  desires  to  resell 
at  a  higher  price.  Mr.  Congressman,  may  I  say  this  for  the  infor- 
mation of  the  committee.  Short  sellers  are  not  alwaj^s  successful, 
and  it  is  a  time-honored  adage,  "  No  short  seller  has  ever  died  rich." 
We  are  in,  or  have  been  in,  a  time  of  a  declining  market,  but  short 
sellers  have  operated  in  all  markets,  bull  markets  and  in  bear 
markets. 

Mr.  LaGuardia.  Since  1929  we  have  not  seen  any  of  these  short 
sellers  on  the  bread  line,  have  we  ? 

Mr.  Whitney.  That  is  something  I  can  not  tell  you.  We  have 
had  very  substantial  rallies  in  the  market  since  1929. 

Mr.  LaGuardia.  Then,  of  course,  you  would  qualify  your  state- 
ment that  short  selling  serves  as  a  cushion.  That  is  only  incidental 
to  the  real  purpose  of  the  short  seller,  is  it  not? 

Mr.  Whitney.  Yes. 

Mr.  LaGuardia.  But  that  is  not  what  he  has  in  mind. 

Mr.  Whitney.  Of  course,  he  has  in  mind  that  he  has  to  buy  his 
stock  back.    That  is  self-evident. 

Mr.  LaGuardia.  But  he  certainly  does  not  go  into  the  market 
for  the  purpose  of  buying  it  back  at  a  higher  price  ? 

Mr.  Whitney.  At  times. 

Mr.  LaGuardia.  The  seller  goes  into  the  market  for  the  purpose 
of  buying  it  back  at  a  higher  price  ? 


Mr.  Whitney.  Are  you  talking  about  when  he  originall}^  sold? 

Mr.  LaGuardia.  Certainly. 

Mr.  Whitney.  No  ;  but  he  goes  into  the  market  many  times  after 
he  has  made  his  first  commitment  and  buys  it  back  at  a  higher  price. 

Mr.  LaGuardia.  Do  you  think  that  the  market  value  of  that  stock 
on  a  given  day  is  influenced  by  the  number  of  shares  of  stock  offered 
for  sale  on  that  day  ? 

Mr.  Whitney.  It  may.     It  depends  on  the  trend  of  the  market. 

Mr.  LaGuardia.  Do  you  think  that  the  greater  the  number  of 
shares  so  offered,  the  greater  will  be  the  influence  of  the  offering 
on  the  market  price  that  day? 

Mr.  Whitney.  I  am  not  trying  to  evade,  Mr.  Congressman,  but 
naturally,  if  there  is  a  preponderance  of  sellers  over  the  buyers,  or 
vice  versa,  so  will  the  market  react  to  that  fact.     Is  that  an  answer? 

Mr.  LaGuardia.  I  will  take  your  answer. 

Mr.  Whitney.  I  am  trying  to  give  you  as  frank  and  truthful  an 
answer  as  I  can. 

Mr.  LaGuardia.  Do  you  think,  therefore,  that  the  addition  on  any 
particular  day  of  the  shares  sold  short  influences  the  market  price 
of  securities  that  day? 

Mr.  Whitney.  Not  any  more  than  the  influence  of  additional  pur- 
chases on  margin  would  influence  the  market.  The  two  balance  each 
other  in  the  market. 

Mr.  LaGuardia.  You  believe  I  ought  to  add  margin  sales  to  H.  R. 
4  to  make  it  complete  ? 

Mr.  Whitney.  Certainly  if  you  wish  to  prohibit  short  selling. 

Mr.  LaGuardia.  Wouhl  you  indorse  mj^  bill  then? 

Mr.  Whitney.  No,  sir.  Then  you  are  doing  away  with  what  is 
essential  to  a  market. 

Mr.  LaGuardia.  If  a  short  sale  will  check  a  rising  market  because 
it  increases  the  selling  supply,  will  it  not  for  the  same  reason  depress 
a  declining  market? 

Mr.  Whitney.  I  have  never  said  that  short  selling  necessarily  will 
prevent  a  rising  market,  in  fact,  I  have  always  contended  that  short 
selling  and  purchasing  on  margin  merely  give  stabilization  or  equi- 
librium to  a  market,  and  to  put  it  in  the  words  some  one  else  has 
expressed — this  very  wise  thought — ^that  those  two  parts  constituting 
speculation  in  a  market,  "smooth  the  waves  but  never  aft'ect  the 
tides,"  the  tides  being  the  trends  which  are  dependent  upon  general 
conditions,  and  those  two  parts  of  the  market  make  for  equilibrium 
and  stabilization  while  those  trends  are  in  action. 

Mr.  LaGuardia.  You  made  reference  this  morning  to  a  quotation 
from  an  anonymous  article,  I  think  it  was  in  the  Financial  World, 
Mr.  Perkins  referred  to,  about  the  words  south  of  Fulton  Street — do 
you  know  the  author  of  that  article  ? 

Mr.  Whitney.  I  do  not. 

Mr.  LaGuardia.  Do  you  know  he  is  a  former  member  of  the  stock 
exchange  ? 

Mr.  Whitney.  I  do  not  except  in  so  far  as  it  was  stated  in  evidence 
here. 

Mr.  LaGuardia.  Do  you  know  Mr.  Gunther,  the  editor  ? 

Mr.  Whitney.  I  do  not  know  him.  I  know  he  is  editor  of  the 
Financial  World. 
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Mr.  LaGuardia.  Do  you  think  that  short  selling  in  1931  had  no 
influence  through  increase  of  selling  supply  on  the  liquidation  and 
the  decline  in  security  values  that  occurred  that  year? 

Mr.  Whitney.  It  may  have  had  influence  but  I  do  not  think  it 
forced  the  decline  of  prices. 

Mr.  LaGuardia.  Would  a  short  sale  be  made  unless  the  short  seller 
expected  to  make  a  profit  through  that  transaction  ? 

Mr.  Whitney.  No  more  than  a  margin  purchaser  buys  except  with 
the  intention  to  make  a  profit  by  that  transaction. 

Mr.  LaGuardia.  You  referred  this  morning  to  investment  and 
speculation. 

Mr.  Whitney.  Yes. 

Mr.  LaGuardia.  The  speculator  depends  on  the  fluctuations  in  the 
market  either  one  way  or  the  other,  does  he  not  ? 

Mr.  Whitney.  To  make  a  profit  or  to  make  a  loss  ? 

Mr.  LaGuardia.  To  make  a  profit. 

Mr.  Whitney.  Or  a  loss. 

Mr.  LaGuardia.  Or  a  loss. 

Mr.  Whitney.  Yes. 

Mr.  LaGuardia.  It  is  fluctuation,  and  the  more  fluctuation  in  the 
market  the  more  the  speculators? 

Mr.  Whitney.  That  is  possible. 

Mr.  LaGuardia.  And  the  more  the  speculators  and  the  more  the 
fluctuation  the  more  business  the  brokers  of  the  stock  exchange  have? 

Mr.  Whitney.  That  is  possible. 

Mr.  LaGuardia.  The  commission  on  a  speculative  sale  or  pur- 
chase is  the  same  as  on  an  investment  sale  or  purchase. 

Mr.  Whitney.  Where  tlie  commission  is  paid.  In  other  words, 
I  merely  make  the  difference  there  between  a  nonmember  and  a 
member. 

Mr.  LaGuardia.  We  are  talking  about  members  now.  The  com- 
mission is  the  same. 

Mr.  Whitney.  If  we  are  talking  about  members,  there  is  very 
little  or  no  commission  paid.  If  you  are  talking  about  nonmembers 
trading  through  members,  then  my  answer  is  yes. 

Mr.  LaGuardia.  What  is  the  source  of  income  of  the  members 
of  the  stock  exchange  if  it  is  not  commissions  ? 

Mr.  Whitney.  I  said  there  are  two,  one  who  trades  for  himself 
and  one  who  trades  or  executes  orders  of  nonmembers. 

Mr.  LaGuardia.  I  am  assuming  he  is  executing  an  order. 

Mr.  Whitney.  An  order  for  a  nonmember? 

Mr.  LaGuardia.  Yes. 

Mr.  Whitney.  My  answer  is  yes. 

Mr.  LaGuardia.  That  his  income  is  derived  from  commissions. 

Mr.  Whitney.  That  is  part  of  it.  I  want  to  make  that  pointed. 
That  is  part  of  it. 

Mr.  LaGuardia.  What  other? 

Mr.  Whitney.  What  kind  of  business  ? 

Mr.  LaGuardia.  What  other  business? 

Mr.  Whitney.  That  trade.  There  are  brokers  that  deal  only  for 
cash.  There  are  brokers  the  large  part  of  whose  business  is  done 
not  entirely  on  the  stock  exchange,  but  off  the  exchange  and  over 
the  counter.     There  are  many  ramifications  to  the  brokerage  business 


even  though  the  individual  firm  or  person  may  be  a  member  of  the 
stock  exchange. 

Mr.  LaGuardia.  Of  course,  the  purpose  of  this  inquiry  is  limited 
to  members  of  the  stock  exchange. 
Mr.  Whitney.  So  I  understand. 

Mr.  SuMNERS.  Will  you  develop  whether  there  are  any  other 
profits  derived  from  memberships  on  the  stock  exchange  other  than 
on  commissions? 

Mr.  Whitney.  Yes.  A  broker  may  trade  for  his  own  account, 
taking  a  position  long  or  short  for  his  own  account  in  stocks  listed 
on  the  exchange,  and  as  against  that  trading  for  speculation  that 
Mr.  LaGuardia  spoke  about,  the  business  for  cash,  buying  and  sell- 
ing securities  on  the  exchange  for  cash,  a  very  material  part. 

Mr.  Sumners.  AYhat  is  the  percentage  in  your  judgment  relative 
to  transactions  where  brokers  act  as  intermediaries  and  collect  com- 
missions and  transactions  where  brokers  act  upon  their  own  account 
and  are  merel}^  merchants  in  stocks  and  bonds  for  themselves? 

Mr.  Whitney.  I  am  afraid  I  honestly  could  not  answer  your 
question.  The  ramifications  of  the  business  are  so  great  that  I 
could  not  answer  the  question.  I  ma}^  be  able  to  answer  it  more 
specifically  in  another  way.  My  counsel  here  sa3's  in  answer  to 
that  part  of  your  question  that  30  ]>er  cent  of  the  business  done  on 
the  exchange  is  done  by  the  odd-lot  dealer.  The  odd-lot  dealer  deals 
directly  with  the  customer  who  buys  or  sells  in  less  than  100  shares. 
On  tlie  other,  I  do  not  think  we  have  any  statistics,  and  I  would  not 
dare  to  give  an  opinion  or  a  guess. 

Mr.  LaGuardia.  Did   I  understtnid  you   to  say  in  reply  to  my 
\h<t  qu'^stion  that  in  addition  to  acting  as  a  broker  for  a  nonmember, 
[a  niember  of  the  stock  exchange  may  also  speculate  or  invest  for 
I  his  own  account  ? 
Mr.  Whitney.  Yes. 

Mr.  LaGuardia.  So  that  it  is  possible  for  a  broker  to  trade  on 
[the  stock  exchange,  a  member  of  the  stock  exchange,  to  be  in  the 
I  market  short  and  at  the  same  time  placing  orders  for  his  customers 
I  on  margin? 

Mr.  Whitney.  Yes. 

Mr.  LaGuardia.  Does  not  the  opportunity  for  such  a  profit  to 
the  short  seller  lie  solely  in  a  subsequent  possible  decline  in  the 
I  market  value  of  the  shares  he  has  sold  short? 
Mr.  Whitney.  Certainly. 
Mr.  LaGuardia.  That  is  self-evident? 
Mr.  Whitney.  Certainly. 

Mr.  LaGuardia.  Does  not  this  situation  nuike  the  short  seller  de- 
sire to  repurchase  the  shares  he  has  sold  short  at  a  time  and  in  a 
manner  that  will  restore  any  market  decline  as  little  as  possible  in 
r  M^  t^at  his  profit  may  be  as  large  as  possible? 

Mr.  Whitney.  Yes;  I  think  that  the  answer  is  yes,  that  that  is 
I  ^  M  ^  T  ^^^^^  ^^  repurchase.  That  is  not  when  he  necessarily  does. 
Lh  I'  ^^f^^.^J^^iA.  Does  not  such  desire  and  opportunity  tempt  the 
s^nort  seller  into  ways  and  means  of  bringing  about  the  desired  de- 
mne  m  market  value  in  order  that  he  may  make  his  desired  profit, 
huch  as  gloomy  predictions  and  circulation  of  various  rumors? 
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Mr.  Whitney.  Again,  on  the  conjecture,  yes;  but,  on  the  other 
hand,  that  has  nothing  to  do,  as  I  see  it,  with  the  function  of  the 
short  sale. 

Mr.  LaGuardia.  But  it  is  a  practice  that  has  been  created. 

Mr.  Whitney.  I  do  not  grant  that. 

Mr.  LaGuardia.  But  it  is  a  practice  that  is  exercised  by  the  short 
seller. 

Mr.  Whitney.  1  do  not  grant  that.  That  is  something  we  ab- 
solutely prevent  and  fight  against  in  any  instance  that  may  be 
brought  to  our  attention  and  investigate,  and  we  have  not  found 
that  to  be  true,  as  I  said  this  morning. 

Mr.  LaGuardia.  What  is  a  market  rat? 

Mr.  Whitney.  I  do  not  know. 

Mr.  LaGuardia.  I  got  this  from  a  broker.  Did  you  ever  hear  of 
groups  of  men  in  and  around  the  stock  market  that  go  from  place  to 
place  and  whisper  and  circulate  false  rumors? 

Mr.  Whitney.  No,  sir. 

Mr.  LaGuardia.   i  ou  have  never  heard  of  it  ? 

Mr.  Whitney.  I  have  heard  that  such  a  thing  has  been  stated 
to  exist,  but  no  investigations  of  ours  have  ever  proved  it  so. 

Mr.  LaGuardia.  Have  you  investigated  that  condition  ? 

Mr.  Whitney.  We  have  investigated  where  it  has  been  signified 
to  us  that  groups  were  concentrating  on  the  market  on  the  bear  side. 
Our  investigations  have  never  proved  that  to  be  a  fact. 

Mr.  LaGuardia.  But  it  has  been  called  to  your  attention? 

Mr.  Whitney.  Yes. 

Mr.  LaGuardia.  Now,  this  morning  you  stated  that  since  1929 
the  exchange  has  been  very  careful  in  checking  up  on  bear  raids. 

Mr.  Whitney.  Yes. 

Mr.  LaGuardia.  And  that  if  you  discovered  any  such  practice 
you  would  immediately  penalize  it. 

Mr.  Whitney.  Yes. 

Mr.  LaGuardia.  Since  1929,  how  many  of  your  members  have 
been  penalized  for  bear  raids? 

Mr.  Whitney.  Members? 

Mr.  LaGuardia.  Yes. 

Mr.  Whitney.  None.  In  line  with  my  statement  this  morning 
that  we  had  not  found  evidence  of  bear  raiding  on  the  part  of  our 
members  or  on  the  part  of  any  within  our  control. 

Mr.  LaGuardia.  AVould  it  be  possible  to  have  bear  raiding  and 
a  broker  member  of  the  exchange  know  nothing  about  it? 

Mr.  Whitney.  I  think  so.    It  might  be  possible. 

Mr.  LaGuardia.  But,  of  course,  if  we  had  publicity,  such  as  pro- 
vided in  H.  R.  4,  that  would  be  notice  that  there  was  bear  raiding 
going  on,  would  it  not? 

Mr.  Whitney.  No,  sir. 

Mr.  LaGuardia.  Not  in  your  opinion. 

Mr.  Whitney.  Certainly  not,  in  my  opinion. 

Mr.  LaGuardia.  But  you  say  it  would  almost  make  short  selling 
prohibitive  ? 

Mr.  Whitney.  I  say  yes,  because  of  certain  other  elements. 

Mr.  LaGuardia.  H.  R.  4. 

Mr.  Whitney.  Not  because  it  would  prevent  bear  raiding,  but 
because  it  would  prevent  short  selling. 


Mr.  LaGuardia.  I  want  to  thank  you,  Mr.  Whitney. 

Mr.  Whitney.  I  have  stated  that. 

Mr.  LaGuardia.  Did  not  the  exchange  adopt  a  rule  last  year  for- 
bidding short  sales  to  be  made  at  less  than  the  previous  long  sale, 
just  to  prevent  one  form  of  bringing  lower  prices  through  short 
sales,  namely,  offering  short  sales  at  successively  lower  prices? 

Mr.  Whitney.  It  did  not. 

Mr.  LaGuardia.  Do  you  think  that  a  short  seller  confines  his 
expectation  of  a  profit  from  a  decline  in  the  market  value  of  the 
shares  he  has  sold  entirely  to  his  forecast  of  the  business  of  the 
company  whose  stock  he  has  sold,  and  that  the  short  seller  does 
not  rely  in  any  part  on  the  extent  of  the  short  selling  bringing  a 
decline  in  price  of  that  stock  ? 

Mr.  Whitney.  I  am  sorry,  but  I  have  to  ask  you  to  read  that  to 
nie  again. 

Mr.  Oeller.  Withdraw  it.    I  did  not  understand  it  myself. 

Mr.  LaGuardia.  I  did  not  think  you  wou'd.  It  means  this,  in 
language  that  my  colleague  can  understand. 

Mr.  Celler.  I  understand  what  you  are  driving  at,  but  ask  it  in 
your  own  language  instead  of  some  one  else's  language. 

Mr.  LaGuardia.  Don't  you  worry  about  that. 

Mr.  Whitney.  As  I  see  it  there  are  two  questions  in  two  parts. 
The  answer  to  the  first  ))art  is  that  a  short  seller  does  rel}^  upon  his 
own  forecast  of  the  business  of  the  company  or  on  general  business 
conditions  or  upon  information  that  may  have  been  given  to  him 
with  respect  to  the  one  or  the  other. 

Mr.  LaGuardia.  Or  does  he  depend  upon  slioi*t  selling  bringing 
that  down  ? 

Mr.  Whitney.  No. 

Mr.  LaGuardia.  He  relies  on  his  own  information? 

Mr.  Whitney.  I  think  so,  absolutely  on  his  own  information 
except  on  what  I  said  besides. 

Mr.  LvGuARDiA.  General  miscellaneous  conditions? 

Mr.  Whitney.  General  business  conditions;  world  conditions.  I 
do  not  want  to  stress  this  point  too  often,  but  the  short  se'ler  in  his 
desire  is  just  the  opposite,  just  the  reverse  of  the  purchaser  on 
mai-gin. 

Mr.  LaGuardia.  Of  course.  If  he  can  get  more  people  to  sell 
short  he  has  a  reasonable  expectation  that  it  will  depress  the  market. 

Mr.  Whitney.  Only  if  he  is  right  in  his  conjecture  as  to  the  trend 
of  the  market. 

Mr.  LaGuardia.  You  know  that  companies  in  good  condition  have 
had  their  securities  pulled  down  without  any  change  in  their  finan- 
cial condition  or  their  commercial  or  their  moral  standing  in  any 
^vay.    Is  not  that  true? 

Mr.  Whitney.  It  was  stated  liere  as  evidence  the  other  day  in 
the  way  of  a  surprise  that  sliares  of  a  company  had  sold  from'  180 
down  to  30  and  that  the  curi-en.t  assets  of  the  (•ompaii}^  covered  the 
total  outstanding  capita!  stock  at  the  price  of  30.  Therefore,  why 
should  anybody  want  to  sell' that  stock  or  what  justice  had  it  in 
selling  at  that  price  ?  I  know  of  many  such  situations.  But  the  point 
IS  that  people  owning  that  stock  for  one  reason  or  another  want  to 
sell  it  to  receive  money,  and  there  are  not  sufficient  buyers,  even 
knowing  that  the  current  assets  of  that  company  are  sufficient  to 
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retire  that  stock  at  that  price,  who  are  willing  to  go  in  and  buy  it 
There  must  be  a  buyer  for  every  seller  and  there  always  is  at  a 

Co^p'omtSiVsT'''*  ^""^  ^''''  ^^^^^^^^r  with  the  stock  known  as  United 

Mr.  Whitney.  Yes. 
wa?[t  not^'"''''''"''*  ^^^  ^""'^^"^  Corporations  was  a  holding  company, 

Mr.  Whitney.  It  is. 
ri^t  *?  ^^^''^''^'^-  ^*  ^^  «^«  «f  the  J.  P.  Morgan  companies.     Am  I 

Mr.  Whitney.  Some  of  that  firm  are  directors  in  the  company, 
he  not?  '^'''''''  *''^^^''  ''  ^  ^'^^''^'''^  ^^  ^^'^^  compaAy,  is 

Mr.  Whitney.  Yes     My  firm  is  a  specialist  in  that  stock,  too. 
llr^li:/"r?         l^'  ^\^H  H^'  I^^^'^t  "^  1^29,  the  securities  of  the 

Mfw^'^'^^T^''^^  for  $1,397,000,000.     Is  that  figure  correct? 

Mr.  Whitney.  I  have  no  idea.     It  sold  up  in  the  70's  at  one  time 

Mr'cZ""  'i^T-^  It:     ^^^'  f"^'"'  «^1^^  i^  th^  ^0'«  ^t.  one  time 
Mr.  Celler.  What  is  the  par  of  it? 

aJ ^'  \^^™^^-  I  ^o  not  think  there  is  any  par. 
that  stik?    ^'''''''*  ^^"^  •^''"  ^'''''''  '^  there^was  any  b^ar  raiding  on 
Mr.  Whitney.  I  do  not. 

Mr.  LaGuardia.  It  has  shrunk  in  value  since  then. 
Mr'  jlcT^^r^'  ^l  Y"^'"'^  company  would,  Mr.  Congressman. 

.hr^nV  ^i^?n  nnn  nn^H  ^^"^.'f  '^^l^^'^'  ^  ^^^^'^  ^^^"1^  i^^^cate  that  it 
shrunk  $1,170,000,000,  from  $1,397,000,000. 

Mr.  Whitney.  Over  one  billion  shrinkage  ? 

Mr'  wSr'itf.TvT^'?  shrinkage  was  approximately  $1,170,000,000. 
at  all*  ^   '^''''''-  ^^'^^  "^""y  ^^  ""^^y  possible.     I   do  not  deny  it 

r..'!^f;.^'^T^'w''•u^?  that  there  might  have  been  a  pool  in  that 
particular  stock  to  bring  it  down. 

Mr.  Whitney.  Are  you  asking  me  whether  there  was  a  pool? 
Mr.  LaGuardia.  If  it  is  possible?  ^ 

Mr.  Whitney.  I  have  ho  knowledge  of  such  a  pool.  May  I  point 
out  because  of  my  intimate  knowledge  of  the  action  of  that  stock, 
that  at  all  times  since  it  sold  in  the  70's  down  to  and  below  $10  a 

btenrrnffw!  ff"  ^^  "^^^f  tremendous  market  in  it  on  both  sides, 
bids  and  offers,  thereby  backing  my  statement  tliat  the  important 
thing  IS  a  market,  and  any  owner  of  that  stock  at  anv  time  that  he 
desired  to  do  so  m  that  period  could  have  received  affair  price  for 
his  shares  if  he  desired  to  sell.  ^ 

Mr  LaGuardia  This  is  what  I  can  not  understand  and  I  wish  you 
would  explain  it  to  me.  My  information  is  that  the  highest  value 
of  the  securities  in  the  portfolio  of  that  company  was  $267,000,000. 
How  IS  it  possible  then  that  the  securities  of  that  company,  holding 
securities  of  the  value  of  $207,000,000  ^could  be  sold  to  the  mblic  in 
the  amount  of  $1,397,000,000?  ^    ^^'^  ^ 

Mr  Whitney.  Mr.  Congressman,  you  are  dealing  with  a  question 
of  values  and  finance  I  have  no  answer.  I  do  not  know  that  your 
figures  are  correct.  I  do  not  say  that  they  are  incorrect.  But  I 
have  no  information  here  at  hand  on  that  subject. 


Mr.  LaGuardia.  Assuming  that  my  figures  are  correct,  if  not  sub- 
stantially correct,  then,  of  course,  the  public  has  simply  absorbed 
$1,000,000,000,  paid  $1,000,000,000  for  something  they  really  did  not 
have  there,  is  not  that  true  ? 

Mr.  Whitney.  If  at  the  time  of  purchase  it  was  not  there.  I  do 
not  grant  that.  If  I  remember  rightly,  the  stock  had  a  very  large 
increase  in  value  after  it  had  been  bought  by  the  public,  giving  those 
that  originally  bought  it  a  chance  at  any  time  during  that  period 
to  have  sold  it  at  a  profit.  I  know  of  no  proof  that  they  have  not  so 
sold. 

Mr.  LaGuardia.  If  all  of  the  property  owned  by  this  company 
was  $267,000,000,  at  the  time  these  people  made  their  purchase,  is 
there  any  justification  for  the  holding  company  going  out  to  the 
public  for  $1,300,000,000? 

Mr.  Whitney.  I  do  not  know  the  facts ;  I  can  not  answer  that. 

Mr.  LaGuardia.  I  thought  you  did  in  this  particular  case.        * 

Mr.  MiCHENER.  Brought  about  by  short  selling  or  just  simply  a 
question  of  speculation  on  margin? 

Mr.  LaGuardia.  Something  must  have  happened  to  take  $1,397,- 
000,000  and  have  a  shrinkage  of  $1,120,000,000.  I  am  trying  to  find 
out.    I  do  not  know. 

Mr.  Whitney.  That  is  self-evident,  something  that  I  have  stated 
in  my  brief  this  morning.  Business  conditions  have  been  such; 
world-wide  conditions  have  been  such  as  to  cause  general  deprecia- 
tion in  business  and  earnings  of  corporations  and  their  prospective 
earnings,  in  the  actual  value  of  existing  plants  of  corporations. 

Mr.  LaGuardia.  True. 

Mr.  Whitney.  Shrinkages  have  taken  place  in  every  business  that 
every  man  in  this  room  is  interested  in,  I  venture  to  say.  I  do  not 
know  that  there  is  any  particular  distinction  in  what  has  happened  to 
the  stock  of  the  United  Corporations  as  against  any  other — General 
Electric,  Steel,  or  any  of  the  other  large  corporations. 

Mr.  LaGuardia.  No.  I  think  that  would  be  applicable  if  we  take 
the  companies  represented  in  the  $267,000,000  of  securities  which  the 
United  Corporation  held.  There,  of  course,  we  can  easily  explain 
the  shrinkage  in  the  value  of  those  securities,  but  $267,000,000  as 
compared  with  the  $1,327,000,000  of  United  seems  such  a  wide  range. 

Mr.  Whitney.  I  do  not  know  where  those  fisfures  have  been  arrived 
at  at  all.    They  sound  surprisingly  low,  but  I  have  no  knowledge. 

Mr.  LaGuardia.  Is  the  stock  exchange  responsible  or  answerable 
to  any  Government  authority  at  all  ? 

Mr.  Whitney.  Exactly  in  what  way  do  you  mean? 

Mr.  LaGuardia.  In  any  way?  Is  there  any  supervision  over  the 
stock  exchange  by  any  agency  of  the  Governnient? 

Mr.  Whitney.  The  stock  exchange  operates  under  the  laws  of 
the  State  of  New  York  and  also  under  the  Federal  laws  such  as 
aifect  its  operations  or  the  operations  of  its  members.  There  are 
many  State  laws  affecting  the  operation  of  the  stock  exchange  and 
its  members. 

Mr.  LaGuardia.  You  are  not  limited  in  an^^  way  to  the  activities, 
that  is  anything  not  constituting  a  crime.  I  mean  in  your  practices 
you  are  not  answerable  to  any  Government  agenc3^  You  are  not 
under  supervision? 
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Mr.  Whitney.  Are  we  talking  about  the  operations  of  the  stock 
exchan^^  business  or  the  conduct  of  business  by  members  of  the  stock 

Mr.  LaGuardia.  The  conduct  of  business  by  the  members  of  the 
stock  exchange  ? 

Mr.  Whitney.  Certainly.  That  comes  under  endless  laws  of  the 
fetate  ot  ^ew  York.  Now,  you  are  getting  into  the  legal  end  of  it. 
Counsel  is  here  and  can  help  me  answer  you. 

Mr.  Redmo.nd.  The  stock  exchange  is  an  unincorporated  associa- 
tion and  therefore  operates  exactly  like  a  partnership.  It  is  recog- 
nized as  a  legal  entity  and  in  the  laws  of  the  State  of  New  York 
there  is  a  provision  whereby  such  an  association  may  be  sued  or 
many  sue  in  the  name  of  its  president  or  treasurer,  but  otherwise  it 
is  on  all  tours  with  a  common  law  unincorporated  association  exactly 
in  the  nature  of  a  partnership.  ^ 

Mr.  LaGuardia  You  have  not  any  supervision  such  as  the  public 
utihty  companies?  f       ^ 

Mr.  Redmond.  Nothing  more  than  a  partnership. 

»  A  l^^^^^^^W  ^^u  have  no  supervision  such  as  the  railroads 
under  the  Interstate  Commerce  Commission  ? 

Mr.  Redmond.  We  have  no  franchise  from  the  State. 

Mr.  VV  HiTNEY.  I  might  say  counsel  and  I  agree. 

Mr.  LaGuardia.  Do  you  really  think  that  the  large  amount  of 
short  selling  in  1931  had  no  part  in  the  liquidation  which  caused 
not  only  forced  selling  ot  securities  but  scared  selling  of  securities, 
and  even  hoarding  of  money  because  of  the  banking  situation  due  to 

L    ^^?r  ^^^  "^  ^'^^^"®  ^^  securities  and  otherwise? 

Mr.  Whitney.  That  question  also  has  many  parts  to  it. 

Mr.  LaGuardia.  It  has. 

,h^\^.'''''u'''''  ^  '^"^  'Y"^  *^^^^''  ^«  I  have  stated  before  to-day, 
that  short  selling  causes  declining  prices.    If  declining  prices  created 

sefhn  ""         ''''"  ^^""^    '  ^^'^^  ^^'''*  ''^''  ^""^  ^^  ^^^"'^^  "P^"  «h^^<^ 

Mr.  LaGuardia.  But  it  was  the  short  selUng  that  created  the  fear. 

Mr.   VV  HITNEY.   No. 

Mr.  LaGuardia    You  do  not  even  believe  that  is  possible? 
Mr.  Whitney.  No.       - 

^h^""'  ^^^,^^'«^i^-  Mr.  Perkins  made  reference  to  several  stocks 
that  indicated  a  period  of  short  selling  and  decline  in  prices  of  the 
particular  stocks.     You   referred  to  that   in  your  statement  this 


morning. 


Mr.  Whitney.  Two  of  them. 

Mr.  LAGuARmA  Is  it  not  true,  taking  each  stock  separately,  and 
referred  to  generally  in  your  statement— is  it  not  true  that  in  every 
instance  cited  by  Mr.  Perkins  we  have  a  given  stock  at  a  normal 
price  and  then  a  period  of  short  selling,  that  indicated  the  number 
ot  shares  with  an  increasing  number  of  shares  sold  short,  that  we 
had  a  corresponding  decrease  in  the  j^rice  of  the  particular  stock « 

Mr.  Whitney  I  stated  in  my  brief,  Mr.  Congressman,  where  I 
disagree  with  what  Mr.  Perkins  had  stated  in  hTs  figures  the  two 
exhibits  that  he  presented.    I  do  not  agree  with  them,  as'l  stated 

conchisioS  ^''''  '^"^  "^^  ^"''*^^^  ^'''  ^S"^*^«'  ^^^ly  his 


Mr.  Whitney.  Exactly,  yes.  It  has  just  been  called  to  my  atten- 
tion here,  the  testimony  of  Mr.  Perkins  with  regard  to  the  Fox  Film, 
that  the  short  interest  rose,  increased,  and  then  the  stock  was  sold 
at  a  certain  price,  and  then  the  price  decreased  further,  although  the 
short  position  decreased. 

Mr.  LaGuardia.  The  damage  had  been  done. 

Mr.  Whitney.  I  do  not  grant  that  the  damage  had  been  done  by 
short  selling;  no.  You  spoke  of  normal  price.  The  normal  price 
is  what  the  stock  will  bring  or  what  it  is  worth,  but  who  is  to  judge 
what  a  stock  is  worth,  $50  or  $10,  except  the  judgment  of  everybody 
interested  in  the  stock  throughout  this  country  and  throughout  the 
world.  It  is  that  fact  that  is  stated  in  the  market  by  the  buyers 
and  sellers,  which  to  me  constitutes  that  normal  price.  You  spoke 
of  the  normal  price  up  here  and  because  it  went  down  it  was  not 
normal.    I  do  not  agree  with  you.  * 

Mr.  LaGuardia.  Take  the  reverse.  Suppose  it  was  way  up  and 
the  normal  price  is  down.    Is  that  wholesome  ? 

Mr.  Whitney.  Certainly. 

Mr.  LaGuardia.  That  condition  is  wholesome? 

Mr.  Whitney.  Yes.  If  it  came  down  to  the  normal  price  that  is 
wholesome;  yes. 

Mr.  LaGuardia.  But  if  it  is  up,  that  is  not  any  more  wholesome 
than  to  have  it  down  below  its  normal  price  ? 

Mr.  Whitney.  You  mean,  do  I  approve  of  wide  swings  of  the 
pendulum  in  prices? 

Mr.  LaGuardia.  Exactly. 

Mr.  Whitney.  No. 

Mr.  LaGuardia.  But  if  it  did  not  have  this  wide  swing,  you  would 
not  have  this  enormously  large  number  of  transactions  on  the  stock 
exchange,  would  you? 

Mr.  Whitney.  I  am  not  so  sure  we  would  not. 

Mr.  LaGuardia.  Suppose  we  had  no  short  selling,  and  suppose 
we  had  no  marginal  purchases.  Then  the  stock  would  remain  almost 
static,  would  it  not  ? 

Mr.  Whitney.  No. 

Mr.  LaGuardia.  It  would  not  ? 

Mr.  Whitney.  The  price  range  in  my  opinion  would  be  more 
precipitous  upward  and  downward  than  without  speculation  which 
is  constituted  by  marginal  purchase  and  short  selling.  I  contend 
that  most  sincerely. 

Mr.  LaGuardia.  How  manj^  members  are  there  in  the  New  York 
Stock  Exchange? 

Mr.  Whitney.  Thirteen  hundred  and  seventy-five  memberships. 

Mr.  LaGuardia.  How  many  out  of  New  York  City? 

Mr.  Whitney.  Out  of  New  York  City?  I  believe — ^this  is  purest 
^uess ;  I  believe  some  three  or  four  hundred. 

Mr.  LaGuardia.  By  free  and  actual  working  of  the  law  of  supply 
and  demand,  I  believe  you  referred  to  that  in  your  statement,  do 
you  not  mean  that  the  market  price  rises  when  buying  demand  is 
more  insistent  than  selling  supply,  and  that  the  niarket  price  de- 
clines when  selling  supply  is  more  insistent  than  supply  and 
demand  ? 

Mr.  Whitney.  Yes. 
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Mr.  LaGuardia.  Do  you  not  also  mean  when  you  refer  to  the 
question  of  speculation,  by  the  declining  prices  in  speculation  or 
advancing  prices,  that  short  selling  has  the  same  effect  on  market 
values  as  any  other  selling  of  a  security  ? 

Mr.  Whitney.  Yes. 

Mr.  LaGuardia.  When  the  short  seller  borrows  stock  for  delivery, 
is  he  not  permitted  to  return  the  identical  kind  of  stock  to  the  lender 
sto  k?         meanwhile  could  the  lender  have  distribution  upon  that 

Mr.  Whitney.  Yes. 

Mr.  LaGuardia.  During  the  period  of  borrowing,  does  not  the 
lender  of  the  shares  still  remain  the  owner  of  the  shares  upon  the 
books  of  his  broker  and  for  all  purposes  of  distribution  by  the  cor- 
poration which  issues  the  shares? 

Mr.  Whitney.  That  is  a  legal  question.  If  I  may  answer  that 
question  without  being  held  to  account  for  it,  because  it  is  legal, 
1  would  say  that  the  individual  who  is  long  the  stock  owns  that 
stock  against  which  there  is  a  lien  held  by  his  broker,  and  to  that 
extent  he  is  entitled  to  the  distribution  of  the  corporation. 

Mr.  LaGuardia.  By  the  delivery  of  these  borrowed  shares,  does 
not  the  purchaser  from  the  short  seller  become  also  the  owner 
of  those  shares  on  the  books  of  his  broker  and  for  the  purposes 
ot  distribution  by  the  corporation  issuing  the  shares? 

Mr.  Whitney.  May  I  ask  counsel  to  answer  that,  in  view  of  the 
fact  that  the  legality  is  beyond  my  ken  ? 

Mr.  Redmond.  Your  first  question  asked  whether  the  lender  of 
the  stock  does  not  remain  the  owner  of  it  for  the  purposes  of  re- 
ceiving all  distributions  from  the  corporation  ?  Of  course,  the  lender 
of  the  stock  by  lending  it  vests  power  in  the  borrower  to  deliver  that 
stock  and  divests  the  lender  of  the  legal  title  to  that  stock,  but 
the  lender  holds  a  contract  with  the  borrower  to  replace  him  in  the 
same  situation  in  which  he  would  have  been  if  he  had  remained  the 
legal  owner  of  the  stock.  Therefore,  I  think  the  answer  to  your  first 
question  is  that  the  lender  of  the  stock  does  not  remain  the  owner. 
He  substitutes  for  ownership  a  contract  right  against  the  borrower. 
The  borrower,  which  is  the  second  aspect  or  the  second  question^ 
if  he  transfers  the  stock  becomes  the  owner  of  record,  and.  of  course 
is  entitled  to  receive  distribution  from  the  corporation.  '  But  both 
borrower  and  lender  could  remain  owners  of  the  stock. 

Mr.  LaGuardia.  I  am  trying  to  lead  up  to  the  illustration  of  my 
colleague  from  Oklahoma  and  his  500  hogs.  As  a  result,  is  not  a 
short  sale  a  dui)lication  of  the  sold  shares  of  the  corporation  to  the 
extent  of  the  short  interest? 

Mr.  Redmond.  No;  because,  as  I  have  just  said,  the  man  who  oricri- 
nally  held  the  stock,  and  lends  it,  ceases  to  be  the  owner  of  the  stock, 
and  substitutes  only  a  contract  right  for  it.  In  fact,  I  am  familiar 
with  the  testimony  that  short  selling  increases  the  volume  of  securi- 
ties. I  think,  where  that  is  wrong,  is  this :  Short  selling  is  a  method 
by  which  credit  is  injected  into  the  market  but  by  those  men  who 
anticipate  declining  or  downward  prices,  whereas  margin  purchasin<>- 
is  where  credit  is  injected  on  the  opposite  side  of  the  market.  By 
both  methods  credit  is  used  for  speculation  in  securities,  but  this 
does  not  manufacture  securities  or  increase  the  actual  supply  of 
securities. 


Mr.  LaGuardia.  They  could  not  possibty  do  that. 
Mr.  Redmond.  They  could  not. 

Mr.  LaGuardia.  But  they  do  nominally,  do  they  not? 
Mr.  Redmond.  I  do  not  think  so. 

Mr.  LaGuardia.  Would  you  agree  with  this  illustration?  If  a 
corporation  has  195,000  shares  outstanding  and  there  is  a  short  in- 
terest in  the  stock  on  a  certain  day  of  139,600  shares,  does  not  that 
mean  that  so  far  as  the  stock  market  is  concerned,  the  selling  supply 
of  that  particular  stock  has  been  increased  to  334,600  sold  shares? 

Mr.  Redmond.  No;  because  the  men  who  may  be  short  are  under 
obligation  to  the  lenders  of  the  stock  to  return  the  stock  and,  there- 
fore, the  people  who  hold  the  contracts,  the  original  lenders,  have 
substituted  for  their  stock  contract  rights  which  are  offset  by  contract 
rights  or  obligations  of  the  borrowers  to  redeliver,  so  if  you  take 
the  net  balance  sheet  both  plus  and  minus  of  the  contract  rights  you 
will  find  that  they  absolutely  cancel,  and  the  amount  of  the  stock 
of  the  corporation  remains  exactly  the  same. 

Mr.  LaGuardia.  But  the  public  picking  up  his  paper  in  the  morn- 
ing at  breakfast  reads  that  334,000  shares  were  sold  of  that  stock. 
Mr.  Redmond.  Yes. 

Mr.  LaGuardia.  And  that  tends  to  have  some  influence  on  him. 
Mr.  Redmond.  I  do  not  think  so.    I  do  not  think  the  public  knows 
the  capitalization  of  corporations. 
Mr.  LaGuardia.  Is  that  what  makes  it  ? 

Mr.  Whitney.  I  do  not  think  either  that  has  any  effect  on  the 
public's  mind.  May  I  here  interpose  for  a  second?  'You  asked  me 
about  those  hogs  this  morning.  If  there  are  5,000  hogs  in  a  particu- 
lar county,  and  there  are  transactions  in  500  hogs  thirty  times  in  a 
week,  making  the  total  transactions  15,000  hogs  per  week,  and  that 
is  resumed  and  goes  on  for  the  ensuing  three  weeks  of  that  month 
so  that  some  60,000  hogs  are  traded  in,  in  that  county,  in  the  month, 
whereas  there  are  only  5,000  hogs  in  that  county,  that  is  a  possibility 
perfectly  legal  and  along  the  line  ycu  referred  to  with  relation  to 
the  shares.  But  because  of  the  ease  for  trading  on  exchanges,  all 
exchanges,  not  only  the  New  York  Stock  Exchange,  that  percentage 
of  trading  as  to  the  total  capital  issue  may  go  up  into  a  very  high 
figure  that  I  spoke  about  this  morning,  and  as  Mr.  LaGuardia  just 
referred  to  now. 

Mr.  Celler.  Is  there  any  difference  between  that  type  of  credit 
expansion  and  the  credit  that  expands  on  the  basis  of  currency  in  a 
bank?  Currency  in  a  bank  may  form  the  basis  for  credit  fifteen 
times  above  the  intrinsic  value  of  the  currency. 

Mr.  Whitney.  I   do  not  think  that   you  could  hardly  call  the 
stock  transaction  oi  the  hog  transaction  an  extension  of  credit  sim- 
ilar to  that  of  a  bank. 
Mr.  Celler.  But  the  principle  is  somewhat  the  same. 
Mr.  Whitney.  Somewhat  the  same. 

Mr.  LaGu^^rdia.  Do  you  not  know,  Mr.  Wliitney,  in  the  protec- 
tion of  the  taxpayers  and  the  public,  neither  a  corporation  nor  its 
officials  can  increase  its  sold  shares  of  capital  w^itUout  complying 
With  definite  corporate  laws  in  many  instances  ? 

Mr.  Whitney.  Do  I  not  know  that  they  may  not  increase?  I 
presume  that  is  the  case  in  any  corporation,  certainly  with  those 
listed  on  the  exchange. 
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Mr.  LaGuardia.  Do  you  not  know  that  an  increase  in  the  out- 
standing shares  of  a  corporation  affects  the  market  value  of  the  ex- 
isting shares  and  the  rights  of  existing  shareholders  even  though 
additional  money  may  be  paid  into  the  corporation  by  reason  of  the 
increase  in  shares'?  For  that  reason  we  have  the  legal  picture  of 
preempted  rights  of  stockholders. 

Mr.  Whitney.  Possibly.  I  understand  the  legal  end  of  that  and 
possibly  it  may  affect  the  price  of  the  stock.  It  may  not.  Any 
issuance  of  additional  stock  for  assets  on  a  parity  with  what  stock 
is  already  issued  for  or  for  what  that  stock  stands  for,  may  have 
no  effect  on  the  price  of  the  stock  or  it  may  very  likely  increase 
the  worth  of  the  stock  in  the  assets  purchased. 

Mr.  LaGuabdia.  But  if  a  corporation  arbitrarily  issues  an  in- 
creased number  of  shares  without  increasing  its  assets,  that,  of  course, 
would. 

Mr.  Whitney.  That  can  not  be  done. 

Mr.  LaGuardia.  It  can  not  be  done  ? 

Mr.  Whitney.  And  I  do  not  agree  that  the  increase  which  you 
are  getting  can  be  shown  or  exists. 

Mr.  LaGuardia.  What  difference  do  you  see,  if  any,  in  the  effect 
on  the  market  value  in  increasing  the  sold  shares  of  a  company 
through  short  selling  or  through  additional  issue  by  a  corporation? 

Mr.  Whitney.  There  is  no  parity. 

Mr.  LaGuardia.  Is  that  your  answer? 

Mr.  Whitney.  Yes. 

Mr.  LaGuardia.  In  all  these  cases,  American  Telephone  &  Tele- 
graph, American  Can,  Drug,  Allied  Chemical,  National  Biscuit, 
Borden,  Corn  Products  Refining  Co.,  all  of  the  cases  stated  by  Mr. 
Perkins,  you  do  not  question  his  figures  but  you  take  issue  with  him 
on  his  conclusions  ? 

Mr.  Whitney.  As  I  stated  in  my  brief  this  morning. 

Mr.  LaGuardia.  Is  it  not  true  that  the  stock  market  in  its  trends 
upward  and  downward  is  largel}^  influenced  by  the  action  of  certain 
stocks  which  are  known  as  market  leaders,  such  as  United  States 
Steel,  American  Telephone  &  Telegraph,  General  Motors,  and  others? 

Mr.  Whitney.  No,  sir;  not  any  longer.  It  was  the  theory  in 
the  past  but  I  do  not  grant  it  exists  to-day. 

Mr.  LaGuardia.  Is  it  not  also  true  that  there  are  persons  who 
trade  on  the  floor  much  more  largely  than  others  and  who  thereby 
acquire  a  following,  whether  upon  the  bull  or  bear  side  of  the  market, 
which  gives  their  activities  a  large  effeci  upon  market  trends  ? 

Mr.  Whitney.  Not  that  I  know  of.  I  will  answer  that  further 
by  saying  that  possibly  the  correct  opinion  or  advice  given  by 
brokers,  or  banks,  or  financial  advisers,  or  counsel  naturally  gives 

geople  a  following  if  they  are  correct.     That  is  natural.     That  is 
uman  nature. 

Mr.  LaGuardia.  Do  brokers  give  advice  to  their  customers  ? 
Mr.  Whitney.  I  do  not  doubt  they  try  to. 

Mr.  LaGuardia.  Would  it  be  an  infraction  of  the  rules  of  the  stock 
exchange  if  a  broker  gave  advice  to  a  customer  contrary  to  the  real 
interests  of  that  customer? 

Mr.  Whitney.  Would  it  be  contrary  to  the  rules  of  the  exchange  ? 
Yes. 


Mr.  LaGuardia.  Would  it  be  a  violation  of  the  rules  of  the  ex- 
change if  a  broker  advised  his  customer  contrary  to  the  interest  which 
that  particular  broker  had  in  that  stock  himself  ? 

Mr.  Whitney.  Yes. 

Mr.  LaGuardia.  What  would  you  do  w4th  a  case  like  that? 

Mr.  Whitney.  It  would  entirely  depend  upon  the  evidence  and 
the  situation  as  it  proved  to  be.  He  is  subject  to  reprimand,  to 
suspension,  to  almost  any  penalty,  depending  upon  the  offense. 

Mr.  LaGuardia.  Suppose  you  had  a  court  decision  that  a  member 
of  the  stock  exchange  was  carrying  on  a  fraud  in  permitting  his 
customer  to  be  advised  to  hold  stock  when  as  a  matter  of  fact  the 
broker  himself  was  selling  at  the  time,  and  the  court  held  it  was  a 
fraud? 

Mr.  Whitney.  Are  you  by  any  chance  referring  to  the  Grace 
Van  B.  Roberts  case  ? 

Mr.  LaGuardia.  Yes;  I  am. 

Mr.  Whitney.  The  court  was  wrong.  That  was  against  Hayden, 
Stone  &  Co. 

Mr.  LaGuardia.  Hayden,  Stone  &  Co.  paid  the  judgment. 

Mr.  Whitney.  But  the  court  was  wrong  in  its  findings.  The  facts 
that  you  have  stated  here  were  not  true  there. 

Mr.  LaGuardia.  They  were  not  my  conclusions,  a  decision  of  the 
court. 

Mr.  Whitney.  You  asked  me  a  question. 

Mr.  LaGuardia.  Yes.  I  am  quoting  now  from  the  decision  by 
the  Supreme  Court  of  Ulster  County,  State  of  New  York,  Has- 
biouck,  judge,  in  the  case  of  Grace  Van  B.  Roberts  against  Charles 
Hayden,  Richard  F.  Hoyt,  Gerhard  M.  Dahl,  Jeremiah  A.  Downs, 
Frederick  H.  Baird,  Claude  W.  Peters,  Lester  Watson,  and  Arthur 
C.  Sherwood,  doing  business  under  the  firm  name  and  style  of  Hay- 
den, Stone  &  Co.,  and  I  read  this  paragraph : 

The  8,000  shares  ik»o1  stock  were  distributed  and  defentlant  Hoyt,  one  of 
the  distributors,  sold  his  participation  late  in  December,  1920,  and  in  January, 
1921.  But  defendants  suffered  Keays  to  advise  the  plaintiff  to  hold  her  stock 
until  January,  1922,  when  Mr.  Hoyt  adviseil  her  to  aeW  it  at  30l^,  and  to 
score  a  loss  of  over  .$15,000. 

There  is  no  evidence  that  Hoyt,  after  having  instijjated  Keays  to  solicit 
their  customers  to  buy  AGWI — 

Mr.  Whitney.  Atlantic,  West  Indies  &  Gulf. 
Mr.  LaGuardia  (continuing)  : 

ever  informed  him  to  tell  their  customers  purchasing  under  such  rei)resenta- 
tion  to  sell.  Why  did  the  defendants  keep  plaintiff  in  ignorance?  Would  the 
knowledge  by  plaintiff  in  January,  1921,  that  she  had  been  used  by  her  brokers 
to  bolster  up  then-  pool  have  thrown  a  light  upon  the  use  made  of  customers 
so  purchasing? 

That  is  the  decision  of  the  Supreme  Court  of  the  State  of  New- 
York,  in  which  Hayden,  Stone  &  Co.  did  not  appeal,  but  paid  the 
judgment. 

Is  it  not  true  that  when  the  matter  was  brought  to  the  attention 
of  the  stock  exchange,  that  Hayden,  Stone  &  Co.  was  not  disciplined, 
not  fined,  and  as  far  as  I  know,  are  still  members  of  the  stock 
exchange  ? 

Mr.  Whitney.  That  subject  has  been  brought  up  very  recently  by 
a  Senator  of  the  United  States,  Senator  Wheeler.  I  have  written 
him  an  exhaustive  letter  on  the  facts  of  that  case,  which  with  his 
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permission,  I  will  send  copy  to  this  committee,  and  it  states  that  the 
essentials  of  the  facts  are  that  Miss  Roberts  purchased  her  stock 
before,  a  considerable  time  before,  the  firm  or  its  partners  sold  the 
stock. 

Mr.  LaGi'ardia.  True. 

Mr.  Whitney.  There  were  very  great  changes  of  opinion,  not 
only  in  1920,  but  occurring  on  October  24,  1929,  and  to  base  a  charge 
of  iniquitous  dealing  upon  a  man  who  has  changed  his  opinion,  not 
borne  out  by  the  facts,  that  he  had  done  anything  at  the  time  of  the 
purchase  by  his  client  that  was  wrong,  would  mean  that  the  stock 
exchange  has  no  fair  basis  for  inflicting  penalties. 

Mr.  LaGuardia.  You  overlook  the  fact  that  the  wrong  dealing 
was  not  committed  at  the  time  of  the  purchase  of  the  stock,  but  it 
was  committed  at  the  time  when  one  of  those  members,  a  partner  of 
this  firm  of  Hayden,  Stone  &  Co.,  was  a  director  in  this  particular 
company,  and  knew  the  condition  of  shipping,  knew  that  the  com- 
pany was  out  borrowing  money,  and  instructed  his  customer  through 
Keays  to  tell  the  customer  to  sell  their  stock,  and  what  I  am  stating 
is  not  my  conclusion  in  this  instance  but  the  opinion  of  that  court. 
Mr.  Whitney.  May  I  refer  to  my  letter  of  reply  to  Senator 
Wheeler,  which  is  very  full  and  goes' into  all  the  facts  of  the  case, 
and  why  no  action  w^as  taken  by  the  exchange  ? 

Mr.  LaGuardia.  The  point  I  am  trying  to  stress  in  this  is  that  in 
the  face  of  that  court  decision,  the  board  of  governors  or  your 
disciplinary  body,  did  not  take  action.  AVhat  assurance  has  the 
public  that  if  your  recent  ruling  on  loaning  stocks  is  violated,  that 
disciplinary  action  will  be  taken  against  its  members? 

Mr.  Whitney.  You  cite  one  case  without  action  by  the  gover- 
nors or  the  business  conduct  committee.  If  you  care  to  have  me 
bring  the  evidence  before  this  committee,  I  can  cite  thousands  of 
more  cases  that  have  been  decided  and  important  cases,  in  favor  of 
the  customer  where  we  felt  that  the  conduct  of  our  members  with 
relation  to  accounts  was  such  as  to  demand  redress  of  one  kind  or 
another. 

Mr.  LaGuardia.  You  do  not  claim  that  all  your  members  are 
righteous  ? 

Mr.  Whitney.  We  think  they  are. 

Mr.  LaGuardia.  All  righteous. 

Mr.  Celler.  They  may  make  errors  of  judgment. 

Mr.  Whitney.  Yes.     That  is  all. 

(The  letter  above  referred  to  will  be  filed  by  Mr.  Whitney.) 

Mr.  LaGuardia.  As  stated  by  my  colleague  from  New  York,  the 
member  of  the  committee,  w^hen  I  used  the  word  righteous  I  took 
that  from  your  speech  before  the  Junior  League. 

Mr.  Whitney.  But  you  picked  out  a  word,  not  the  context.  I 
said  that  was  a  word.    Thank  you. 

Mr.  LaGuardia.  You  get  righteous  men  on  the  stock  exchange. 

Mr.  Whitney.  We  try  to  get  righteous  men  as  members. 

Mr.  LaGuardia.  It  is  a  laudable  ambition. 

Mr.  Whitney.  Thank  you. 

Mr.  LaGuardia.  Perhaps  a  difficult  one. 

Mr.  MiCHENER.  The  chairman  of  the  committee  suggested  that 
you  might  want  to  sit  down  or  sit  on  the  table. 

Mr.  Whitney.  I  am  very  happy  standing. 


Mr.  LaGifardia.  I  did  ask  in  the  early  part  of  the  afternoon  if 
any  member  had  been  disciplined  for  participating  or  knowingly 
taking  part  in  bear  raiding  since  January  1,  1929,  and  you  answered 
no  to  that. 

Mr.  Whitney.  Since  January  1,  1929,  had  any  member  been  disci- 
plined for  taking  part  in  bear  raiding?  My  answer  was  no  as  far 
as  I  remember.    This  case  was  1920  that  yoii  cited. 

Mr.  LaGuardia.  But  the  decision  was  when? 

Mr.  Whitney.  1924  or  1926. 

Mr.  LaGuardia.  I  knew  about  it  for  the  last  three  or  four  years. 

Mr.  Whitney.  So  have  I. 

Mr.  LaGuardia.  In  1926;  within  the  last  three  or  four  years. 

Mr.  MiCHENER.  It  seems  to  me  the  gentleman  is  picking  out  in- 
different and  unimportant  cases  and  ignoring  all  the  other  cases. 

Mr.  Whffney.  That  case  was  decided  in  1926  with  regard  to 
transactions  taking  place  in  the  autumn  of  1920. 

Mr.  Oliver.  You  were  president  of  the  stock  exchange  then? 

Mr.  Whitney.  No;  but  I  was  a  member  of  the  business  conduct 
committee  when  that  case  was  brought.  I  also  had  it  brought  to 
me  as  president,  and  1,  2,  3,  or  4  years  or  more  times  it  has  been 
reviewed  by  the  committee,  by  myself,  and  by  our  counsel. 

Mr.  Oliver.  When  was  it  first  brought  you  attention? 

Mr.  Whitney.  I  think  about  1928. 

Mr.  LaGuardia.  I  want  the  record  to  show,  in  reply  to  the  com- 
ment made  by  my  colleague  from  Michigan,  that  that  case  is  not 
an  indifferent  and  unimportant  matter.  It  is  a  most  serious  matter, 
and  the  Supreme  Court  has  absolutely  held  there  was  fraud  there, 
and  it  is  not  denied  that  the  matter  was  brought  to  the  attention 
of  the  exchange  and  no  action  taken.  It  seems  to  me  it  is  quite 
pertinent  to  call  attention  to  that  case  when  we  have  assurance 
published  to  the  country  that  the  members  of  the  stock  exchange 
will  obey  the  rules  recently  enacted  in  regard  to  the  loaning  of  stock. 

Now,  Mr.  Whitney,  you  said  this  morning  that  the  conditions 
contained  in  H.  K.  4  were  so  cumbersome  that  it  would  be  impossible 
of  application.  Is  it  not  true  that  all  the  papers  of  this  country 
carry  the  stock  exchange  transactions  every  day? 

Mr.  Whitney.  Yes.  Those  are  taken  off  the  tape.  That  is  quite 
different  from  having  a  report  from  1,375  members  all  over  the 
United  States  and  Canada  and  abroad. 

Mr.  LaGuardia.  Members  know  that  sales  are  short,  do  they  not? 

Mr.  Whitney.  By  seeking  the  information,  but  it  is  just  that 
seeking  and  compilation  of  the  information  that  I  say,  too,  to  use 
your  word,  is  overwhelmingly  cumbersome.  I  never  said  it  could 
not  be  compiled,  but  I  said  I  did  not  know  how  long  it  would  take. 
Perhaps  a  month. 

Mr.  LaGuardia.  You  made  the  statement  this  morning  that  short 
selling  was  for  a  time  abolished  by  the  State  of  New  York. 

Mr.  Whitney.  Yes. 

Mr.  LaGuardia.  As  a  matter  of  fact,  that  statute  was  not  obeyed 
when  it  was  on  the  statute  books,  was  it? 

Mr.  Whitney.  I  think  from  what  we  know  of  it,  it  was  never 
effective. 

Mr.  LaGuardia.  Like  other  prohibitions. 

Mr.  Whitney.  Perhaps.    We  are  off  that  train  of  thought. 
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1  4.9?^.^-  ^^^}il  y^"  ^^y  ^*  could  not  be  made  effective,  as  the 
law  of  1812  was?  Were  there  not  violations  of  it?  Was  there  not 
so-called  bootlegging  of  stock  by  parties  outride  the  legitimate 
exchange?  &  « 

Mr.  Whitney.  Our  records  are  not  sufficient  for  us  to  know  that 
tact.  1  think  any  legislation  of  that  kind  might  be  evaded  by  some. 
JNaturally,  the  stock  exchange  would  have  to  live  up  to  it. 

Mr.  Celler.  That  happened  in  Germany. 

Mr.  Whitney.  Yes. 

.r.^\  hi^yt?''^'';  ^Z""  .^}-^^^^  *0"^^y'  ^s  well  as  in  your  Syracuse 
speecn,  tnat  the  short-selling  accounts  averaged  about  12,000  dailv 
Was  that  your  statement?  ,  ^  y. 

Mr.  Whitney.  No;  that  the  total  short  accounts  as  of  a  specific 
date  were  in  excess  of  12,000. 

Mr.  LaGuardia.  Twelve  thousand  two  hundred  and  fifty-four 

Mr.  Whitney.  That  does  not  mean  those  12,000  accounts  traded 
^"  ^"y  way,  shape,  or  manner  on  any  particular  day. 

Mr.  LaGuardia.  Have  you  any  records  of  those? 

Mr.  Whitney.  No. 

Mr.  LaGuardia.  Would  it  be  available? 

Mr.  Whitney.  As  to  how  many  accounts  traded  per  day? 

Mr.  LaGuardia.  Without  giving  the  names  of  the  short  sellers, 
the  kind  of  stock  embraced  in  each  of  these  sales,  and  also  a  state- 
ment to  show  the  number  of  shares  of  each  kind  of  stock  in  each  such 
account. 

Mr.  Wiiitney.  That  would  be  a  stupendous  task.    It  can  be  done 

Mr.  LaGuardia.  Would  it  be  possible  to  file  an  estimate  of  the 
amounts  received  as  brokers  by  members  of  the  New  York  Stock 
Exchange  for  and  during  the  year  1931  by  way  of  commissions, 
interest,  premiums,  and/or  otherwise  for  and  in  respect  of  their 
services  in  making  short  sales  and  short  coverings  and  borrowings 
and  lending  stock  for  those  purposes? 

Mr.  Whitney.  Would  it  be  possible  ? 

Mr.  LaGuardia.  Yes. 

^  ^^^ooF'tT^^*  -"-i  ^"^stion  whether  it  is  even  possible.  You  ask 
tor  19^1.  1  do  not  know  whether  the  records  are  even  available  that 
tar  back  in  our  brokerage  offices.  In  any  event,  sir,  it  would  be  a 
terrific  task. 

Mr.  LaGuardia.  You  do  not  believe  the  stock  exchange  should  pub- 
lish at  the  close  of  the  business  each  day,  for  the  information  of 
the  public^,  the  kind  of  shares  and  amount  sold  short  that  day,  and 
similar  information  as  to  short   coverings  ? 

11^'  }^^^^^^'  It  is  an  impossibility,  an  absolute  impossibility. 

Mr  LaGuardia.  Do  you  think  also  that  the  names  of  the  persons 
who  have  made  these  sales,  those  who  have  made  short  sales  and 
lent  shares  for  that  purpose,  as  well  as  those  who  have  covered, 
should  likewise  be  published  ?  ' 

Mr.  Whitney.  I  do  not. 
,    Mr.  LaGuardia.  Of  course,  every  corporation  must  have  its  stock 
book  which  is  open  to  the  shareholders  in  New  York. 
.Mr.  Whitney.  I  presume  every  corporation  has  its  share  book. 
1  hey  have  a  share  book  that  shows  the  stockholders  as  of  the  last 
record  date. 

Mr.  LaGuardia.  That  is  open  to  shareholders? 


Mr.  Whitney.  I  believe  so. 

Mr.  LaGuardia.  And  yet  you  would  resist  any  attempt  toward 
publishing  the  names  of  short  sellers. 

Mr.  Whitney.  I  did  not  say  I  would  resist.  I  said  I  did  not  think 
it  was  the  proper  thing  to  do,  any  more  than  I  think  it  is  the  proper 
thing  to  do,  publish  the  names  oi  all  those  who  have  stocks  on  which 
they  are  long  or  have  purchased  on  margins.  We  are  not  resisting 
anything,  Mr.  Congressman. 

Mr.  LaGuardia.  I  should  have  said  "  disapprove." 

Mr.  Whitney.  I  do. 

Mr.  LaGuardia.  If  short  selling  is  proper  and  helpful,  why  is  it 
that  on  several  occasions  you  have  ordered  a  suspension  of  short 
selling  on  the  stock  exchange  ? 

Mr.  Whitney.  We  have  only  ordered  a  suspension  once. 

Mr.  LaGuardia.  When  was  that  ? 

Mr.  Whitney.  In  September. 

Mr,  LaGuardia.  Why? 

Mr.  Whitney.  Mr.  Congressman,  do  you  want  me  to  read  this  all 
over  again?  It  covers  that  completely.  I  have  made  various 
speeches  on  the  subject. 

Mr.  LaGuardia.  No. 

Mr.  Whitney.  I  think  it  is  fully  covered  there,  Mr.  Chairman. 

Mr.  LaGuardia.  That  is  all  I  want  to  ask  the  gentleman. 

Mr.  McKeown.  ^Mr.  Whitney,  they  have  a  place  in  New  York 
called  the  "  curb  "  ? 

Mr.  Whitney.  Yes. 

Mr.  McKeown.  Would  these  bills  regulate  the  curb?  Is  that  a 
separate  trading  place  which  has  no  connection  with  the  exchange? 

Mr.  Whitney.  It  is  a  separate  institution. 

Mr.  McKeown.  It  is  a  partnership  organization  ? 

Mr.  Whitney.  Under  an  almost  identical  set  up;  not  as  to  the 
number  of  members,  but  almost  identical  in  itself. 

Mr.  McKeown.  What  do  you  mean  by  a  "  pool "  ?  Do  you  mean 
people  who  combine  together  in  a  joint  venture  ? 

Mr.  Whitney.  In  a  joint  venture. 

Mr.  McKeown.  And  put  that  money  in  there  to  buy  or  to  sell? 

Mr.  Whitney.  I  presume  so;  but  none  of  our  investigations  have 
shown  a  pool  for  selling  short. 

Mr.  McKeown.  Just  talking  as  two  citizens  of  a  great  country, 
you  realize  there  is  a  good  deal  of  feeling  about  people  losing  their 
money  in  stocks,  just  like  there  was  about  people  losing  their  money 
in  lands  down  in  Florida.  There  is  no  law  by  which  you  can  pre- 
vent people  from  speculating.  They  go  ahead  and  think  they  can 
make  money,  just  as  they  rush  to  the  oil  fields  to  get  into  the  oil 
game,  or  to  the  gold  mines  to  shovel  gold. 

Mr.  Whitney.  True. 

Mr.  McKeown.  There  is  always  a  bitterness  left  following  a 
condition  of  that  kind.  There  is  a  great  deal  of  bitterness  in  the 
country  to-day  on  account  of  the  losses  on  stocks  in  1929.  Do  you 
not  feel  that,  if  it  is  possible,  your  organization  and  other  men 
engaged  in  conducting  market  operations  in  securities  should  see 
what  evils  might  be  eliminated  by  law,  and  give  us  the  benefit  of 
your  opinion  about  it?     I  have  gi-eat  respect  for  jour  judgment 
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when  you  say  that  to  deprive  you  of  short  selling  would  practically 
destroy  your  market.  Is  there  not  something  that  could  be  elimf^ 
nated  and  ought  to  be  eliminated  ? 

Mr.  Whitney.  Mr.  Congressman,  I  do  not  think  there  is  anything 
in  the  world  that  the  New  York  Stock  Exchange  would  not  do,  if 
It  knew  how  in  cooperation  or  of  its  own  accord,  to  prevent  the 
swinging  of  the  pendulum  up  and  down,  and  to  prevent  the  extreme 

stanTfhV^U  *■;"  f  ^'T'  P««?''»i«'«  «f  i^^  people.  Please  under! 
trof    r  exchange  is  purely  a  market.    We  do  not  con- 

Mr.  McKeown.  I  understand  that 

in^^'n  J"«^Tr-  ^^"*  '"  ^^^^^  ?"/^  ¥^  "^«'-«  ^^--e  "constant  warn- 
hFneon  P  wl  ^'h^^f/'f  '"  ^"t  f^""^^  ''^  ^^^^'''^^  corporations, 
iL^2t  Z  '^°"•*^  know  who  had  the  facts  at  hand  and  yet 
the  public,  not  on  y  m  regard  to  stocks,  but  all  other  commodities 
gram  and  everything,  would  not  take  that  advice.  I  reiterate  and 
I  appreciate  your  very  kind  words,  that  anything  we  could  do  to 
cooperate  and  prevent  such  excesses  in  the  swinging  of  the  pendulum 

^M^'^mT"  ""'^  '''^^^  /r^  *°  ''»'  ''"t  ^-e  do  not  know  how 
irm^nVl  ,n^'"''^''-*^Yr"'''  ""*  y°"''  o>gani='ation  be  willing  to  look 
ZZZ       ,    1^^  *'/  ^'""""^  *"*  "°*  ^'«''t'''n  practices  carried  on  by 
people  not  directly  concerned  in  your  market,  or  in  your  market 

£.'d'?"H  ^■°'"'  f  ^••ket  P^'^^'  ««  I  «««  't'  ^°«Jd  ndt  be  sTngled 
th«/  wnnUf     n  ""*  «?™ething  that  this  Congress  could  help  do 

tinn  tla^  '  *°  •;'"."""'te  a  good  deal  of  this  shoestring  specula- 

tion that  goes  on  in  this  country?  e    f    "  " 

ch^'r;^^!^!''^^''-  ^  '?,"•  """."''V  y°"  *!>"*  the  New  York  Stock  Ex- 
forwfrd  tott  rf^*'""§  \"  ',*?  P*'^^'''  ^""^  i«  doing  it,  in  looking 
mav  be  P«lll^  .  '^""^  '°°^'"S  at  the  present,  to  prevent  what 
^fwin .  K  1  i  "^eroptiinism  or  overpessimism  on  the  part  of  the 
puWic;   but  they  do  not  take  advice,  even  though  given  by  our 

rnZtlnKXtr*'"^-     '  ^^^"^^  ^°"  '''^'  -  -'  1-k  i^to"it 
Mr.  McKeowx.  Then  there  is  this  bucket-shop  business  we  hear 

NerY^rStS'lSge^-  ''''  ^^^  --^^^'"^  '^  ^°  ^^^^^ 
Mr.  Whitney.  It  had  a  good  deal  to  do  with  the  New  York  Stock 

i?an  abfoiut'el  v"fll  ^  't'-^  "'  ^'^  '^":fy  ^''^'^  *''<''"•  ^  buctet  shop 
IS  an  absolutely  illegal   improper,  and  crooked  form  of  business 

Mr.  rucKER.  When  did  you  get  rid  of  them  ?  ousmess. 

Mr.  Whitney.  I  would  say,  primarily  and  conclusively  in  New 
York,  some  10  years  or  more  ago.  j'  m  x^ew 

do^hey^nSr""'^'  '^^"^  ''**  '""^'  ^^^''^  appearance  now  and  then, 
Mr.  Whitney.  They  crop  up. 

Mr.  McKeown.  That  shows  how  unsophisticated  I  am 
Mr.  Whitney.  Our  members  are  not  allowed  to  have  anV  dealinss 

whatever  with  such  organizations.  ^  aeaiings 

Ut^K  ^'^^^^PY.^-  Is  there  any  way  by  which  Congress  could  regu- 
late by  legislation  the  brokerage  business  or  that  class  of  brE 
that  IS  not  regulated  by  your  exchano-e  i  oroKers 

Mr.  Whitney.  I  defer  to  counsel  on  that,  but  I  think  the  State 
of  New  York-I  can  not  speak  for  other  States-has  a  verv  stringent 
rule  as  to  the  type  of  busfness  that  is  termed  "  bucket  shJps'^ 


Mr.  McKeown.  There  are  speculative  brokers  throughout  the 
country  yet,  not  in  the  bucket  shops,  but  they  assume  to  sell  and 
give  advice  on  these  stocks.  They  are  not  under  any  regulation  by 
your  exchange? 

Mr.  Whitney.  No;  except  so  far  as  they  have  contact  with  our 
own  members.  There  we  have  some  control,  but  I  think  the  securi- 
ties commissions  throughout  the  many  States  are  doing  good  work 
and  attempting  to  have  proper  laws  passed  to  prevent  the  wrong- 
doing in  the  line  that  you  refer  to. 

Mr.  McKeown.  I  am  just  giving  you  my  impressions  as  I  get 
them  from  the  general  public  as  I  come  in  contact  with  it.  There  is 
a  general  impression  in  the  public  mind  that  there  is  something 
rotten  in  Denmark,  so  far  as  the  New  York  Stock  Exchange  is 

concerned. 

Mr.  Whitney.  I  am  afraid  we  are  blamed  for  it  all. 

Mr.  McKeown.  What  did  they  do  in  1929  when  you  had  your  bull 

market  ? 

Mr.  Whitney.  As  far  as  I  know,  they  were  scared  off  the  roof. 

Mr.  McKeown.  That  is  all  I  wish  to  ask,  Mr.  Chairman. 

Mr.  Tucker.  Mr.  Tarver,  do  you  desire  to  ask  any  questions? 

Mr.  Tarver.  I  do  not  believe  so,  Mr.  Chairman. 

Mr.  Tucker.  Mr.  Celler,  do  you  wish  to  ask  any  questions? 

Mr.  Celler.  You  have  a  governing  committee  of  the  exchange, 
and  a  business  conduct  committee  ? 

Mr.  Whitney.  Yes. 

Mr.  Celler.  AYhat  are  the  functions  of  those  committees,  gen- 
erally? 

Mr.  Whitney.  The  governing  committee  is  the  committee  of  the 
exchange  that  has  the  ability  to  pass  rules  and  regulations  based  on 
the  constitution  of  the  exchange.  It  also  passes  amendments  to  the 
constitution,  which  have  to  be  ratified  under  the  constitution  by  the 
total  membership.  It  is  supreme  in  control  over  all  other  commit- 
tees. The  business  conduct  committee,  as  the  term  implies,  has 
control  of  the  conduct  of  members  in  relation  to  their  customers. 

Mr.  Celler.  In  answer  to  a  (question  propounded  by  Mr.  LaGuar- 
dia,  and  following  that  question  up,  would  you  say  there  is  any 
harm  in  having  a  broker  buy  short  on  his-  own  account  but  long  on 
his  customer's  account? 

Mr.  Whitney.  No  ;  but  I  want  to  amplify  that  answer. 

Mr.  Celler.  Very  well. 

Mr.  Whitney.  There  is  a  rule  of  the  exchange  that  no  member 
who  goes  short  of  a  stock  may  use  the  stock  of  his  customer  for 
delivery  against  such  contract.  In  other  words,  if  a  customer  is 
long  oi  stock,  and  even  if  he  has  signed  a  loan  agreement,  no  firm 
or  member  of  a  firm,  directly  or  indirectly,  may  use  that  stock  in 
meeting  his  own  short  contracts.  If  a  firm  or  a  partner  of  a  firm 
advises  a  customer  to  purchase  stock  when  the  firm  itself  is  short 
of  it  and  selling  it  short,  as  I  answered  the  Congressman  from  New 
York,  we  would  consider  that  bad  business  practice  and  would  pe- 
nalize the  man  for  so  acting.  If,  however,  to  answer  your  question 
specifically,  the  customer  without  advice  decided  to  buy  stock  which 
the  firm  happened  to  be  short  of,  or  a  member  of  the  firm  happened 
to  be  short  of,  that  is  his  own  responsibility  and  his  own  right. 
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fl,w,  Z?*^'-^^"-  ,^^''-  LaGuardia  referred  to  the  fact  that  the  least 
nrnMhf/r^  "u  ^^"""'^^^  the  better.  What  would  happen  if  you 
ftfoii  K  f1  "together  marginal  trading  and  short  selliAg?  Would 
there  be  the  least  fluctuation  or  the  greatest  fluctuation  on  the  mar- 

w«^M  ]^"'TX?Y  I  think,  while  the  market  existed,  the  fluctuation 
would  be  precipitate  both  ways.  I  do  not  think  the  market  would 
exist  very  long  and  the  17,000,000  citizens  of  this  country  who  own 
investments  listed  on  the  New  York  Stock  Exchange  would  have 

on  ttr^e^ritrer''  ''"''^'  °"  "  '""""""'^  ^"""^  "'^'^'"  ^'^  ''-^^^^^ 
Mr.  LaGtjakdia.  Does  that  answer  my  friend « 

M^'  i^-f  "■  ^^  ""^^'^''f  '^y  PUipose.    It  may  not  answer  yours. 

Mr.  Whitney  as  I  understand  it,  the  following  practices  now  ob- 
tain on  the  exchange,  and  I  will  enumerate  some  six  of  them  (1) 
Brokers  must  now  have  specific  consent  to  loan  trading  st^ck  to 
affect  a  short  sale;  (2)  brokers  must,  before  executing  sel  fng  ordei 
disclose  whether  they  are  for  long  or  short  accounts;  (3)"broS 
inust  send  in  daily  reports  of  their  short  interests;  (4  the  practice 
obtains  of  the  lowest  minimum  price;  (5)  the  business  condurt  com! 
mittee  has  conducted  investigations  upon  rumors  as  to  bear  raid^nir 
and  stock  manipulation;  (6)  that  for  two  days  you  temporarnf 
suspended  sliort  selling,  but  in  a  few  instances  durinVthose  tCdavs 
you  allowed  short  selling  to  prevent  technical  corners  ^ 

JNow  has  the  exchange  and  the  business  conduct  committee  done 
ejerything  reasonable  to  prevent  any  bad  practices  that  m  glit  ob 
*"yi  '"K^"  ''^change  growing  out  of  short  selling «  " 

Mr.  Whitnet.  As  to  those  six  questions,  Mr.'  Celler  there  are 
certain  phases  of  them  that  are  not  absolutely  accurate  if  you  wTll 
let  this  statement  of  mine  go  as  an  answer  without  my  explainTni 
why  they  are  not  absolutely  accurate.  I  will  answer  Zr  last  Que"^ 
t ion  yes  I  believe  that  the  exchange,  the  governors  of  the^  ex 
change,  the  committee  in  particular  cliarge  of  what  micht  hannen 
under  the  temporary  abuse  of  short  selling,  LTedoneTveivth?ii^ 
in  their  power  to  prevent  illegitimate  sliort  selling,  whicirZ  ft 
raKling  while  allowing  short  selling  which  is  legitimate. 

wa^il  formed?       '  °^^  "^  ""  ^^'^  ^^"'^  ^'"^^  Exchange?    When 
Mr.  Whitnet.  Approximately  1790. 
Mr.  Celler   As  far  as  you  know,  during  all  that  period  has  there 

StltYstSe?         ''"'"^'  '"■''^P*  ^■'''^"  ^'"^^'''^  b?  the  New  York 

fi^^^'^'T''-  '^tV*  ''  something  I  can  not  answer  durin^  all  that 
time,  but  so  far  as  I  know  or  can  remember  back  20  or  30  o740  vears 
or  50  years,  the  answer  is  yes.  •*^*^*"^^' 

Mr  Celler  One  of  the  financial  writers  for  tlie  Hearst  papers 
Mr.  Thomas  T.  Hoyne,  commenting  on  the  requirement  as  to  the 
specific  consent  obtained  from  custonlers  to  loan  their  stock  said  th;>f 
and  I  would  like  to  have  your  reaction :  '      ^  *''''' 

Strengthening  of  the  market  may  be  the  first  eflert  to  <iov   K..f  *k       ,.- 

Mr.  WiiiTXEY.  That  was  referring  to  what? 

Mr.  CELI.ER.  Keferring  to  the  limitation  on  short  sellinor. 


! 


Mr.  Whitney.  Referring  to  this  last  act  of  the  governing  com- 
mittee^ 

Mr.  Celler.  Referring  really  to  a  general  limitation  on  short  sell- 
ing. He  said  if  you  go  too  far  in  the  way  of  limiting  short  selling 
you  may  have  strength  in  the  market  first,  but  ultimately  the  result 
is  likely  to  be  a  reaction,  the  severity  of  which  would  be  measured  by 
the  intensity  and  range  of  the  advance. 

Mr.  Whitney.  We  have  always  contended,  if  there  were  a  proper 
prohibition  put  upon  short  selling,  the  tendency  would  be  for  the 
market  to  jump  up,  as  it  did,  as  we  hoped  and  expected  it  would  do 
on  September  21,  and  thereafter,  when  that  fillip  to  the  market  had 
been  exhausted,  unless  there  had  been  some  basic  change  in  business 
conditions  to  warrant  a  continuing  rise,  it  would  probably  fall  back 
and  downward. 

Mr.  Celler.  If  you  were  put  under  restrictions  in  respect  to  short 
selling,  what  in  your  opinion  would  be  the  reaction  of  the  banks 
generally  in  loaning  money  on  stocks  as  collateral? 

Mr.  Whitney.  If  I  were  a  banker,  I  feel  that  I  would  be  very 
careful  as  to  what  stocks  I  would  loan  money  on,  and  I  would  in- 
crease very  materially  the  margin  that  was  demanded  if  I  was  willv 
ing  to  loan  at  all  on  collateral  stocks. 

Mr.  Celler.  Why? 

Mr.  Whitney.  Because  I  would  feel,  as  I  have  stated — I  am  put- 
ting myself  in  the  position  of  a  banker.  You  asked  me  the  question. 
I  would  feel  the  market  would  be  artificial  and  eventually  would 
disappear  entirely. 

Mr.  Celler.  Would  you  say  that  short  selling  is  essential  in  order 
to  have  a  wide  and  open  market  for  securities^ 

Mr.  Whitney.  A  tree  and  open  market,  absolutely. 

Mr.  Celler.  A  free  and  open  market. 

Mr.  Whitney.  Yes. 

Mr.  Celler.  I  would  like  to  compare  the  broker  who  buys  long 
with  the  broker  who  sells  short.  In  the  case  of  the  long  buyer 
would  you  say,  giving  your  reaction  on  that,  the  long  buyers  buys 
before  he  sells,  whereas  the  short  seller  sells  before  he  buys,  both 
seeking  a  profit,  the  only  difference  being  one  of  sequence. 

Mr.  Whitney.  That  is  all.     I  think  I  said  that  to  Mr.  LaGuardia. 

Mr.  Celllr.  Would  you  say  that  the  principle  of  short  selling  was 
involved  in  trading  in  grain  futures? 

Mr.  Whitney.  Absolutely. 

Mr.  Celler.  Then  I  should  like  to  read  briefly  from  a  release  of 
the  Uiiittd  States  Department  of  ^Agriculture,  under  date  of  Septem- 
ber 16,  1927 : 

Trading  in  grain  futures  offers  possibilities  of  service  to  producers,  millers, 
and  exporters  through  the  opportunity  it  affords  for  speculaiors  to  make  a 
liquid  market  where  hedging  operations,  as  well  as  outright  purchases  or  sales, 
can  be  promptly  made. 

Do  you  agree  with  that  statement,  indicating  the  benefits  from 
trading  in  grain  futures? 

Mr.  AVhitney.  Yes.  I  also  entirely  agree  with  something  very 
similar  to  that,  which  was  the  result  of  the  investigation  of  which 
Sir  Josiah  Stamp  was  the  chairman,  on  the  subject  of  short  selling 
and  hedging  or  insurance,  as  Doctor  Huebner  referred  to  it,  in 
Canada. 
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Mr.  Ceixer.  That  was  a  very  recent  publication  ? 

Mr.  AVhitney.  I  think  last  September, 
of  l)r   t"w^T  V,'^  statement  I  have  read  to  you  was  the  contention 
?h»  if  •;  TqT-?"i^''  ^^'^^  °*  **^«  ^'•^■n  Futures  Administration  of 
the  United  States  Department  of  Agriculture,  in  an  address  given 

th?r.ifi!:  f'  '^^^'t"*  Y'".*.""'*'  •^""«*'  Columbia,  Canada,  before 
the  I'acifae  foreign  Trade  Council. 

Doctor  Duvel  explained  that  the  speculative  character  of  tradino- 
fJZ7  ■  4^  '^j^"  essential  element  in  furnishing  a  liquid  marke't 
for  hedgmg.  Trading  m  futures,  if  confined  exclusively  to  hedging 
operations  or  to  contracts  consummated  by  the  delivery  of  actual 
grain  would  be  so  small  in  volume,  he  said,  as  to  be  of  little  vXe 
to  millers,  elevator  companies,  and  others  desiring  to  protect  them- 
selves against  speculative  hazards. 

wl2^f"'T*  ."*  "'"■/i'2!,"  f^<'h'inges  contracts  for  future  delivery  of 
w  eat  which  are  fulhlled  by  the  delivery  of  actual  wheat.  Doctor 

tr^HfL"'"'  '>  ''T'''T"u-  ""^y  ^\  *'"""  *'"*^t'°n  "f  the  total  volume  of 
trading  On  the  Chicago  Board  of  Trade  the  number  of  bushels 
of  wheat  invoh-ed  in  actual  deliveries  represents  less  than  1  per  cent 

fLt  ^^''^'^'''T**'  ''"'.""'^  ^'^  *™'""S  ^'"'  "'«  ye'i'--  ^'^s  a  matter  of 
fact,  the  speaker  said,  about  95  per  cent  of  the  transactions  in  grain 

lhZft.r''^ThT  ^"'Y'^""  gr^i"  exchanges  are  of  a  speculative 
character.  1  hey  are  closed  prior  to  or  during  the  deliveir  period. 
1  his  system.  Doctor  Duvel  said,  has  occasionally  given  rise  to 
abuses  through  excessive  speculation  on  the  part  of  individuals  of 
large  means  and  by  the  general  public.  He  said  that  excessive  spec- 
ulation generally  results  in  erratic  and  unwarranted  price  fluctua- 
tions.   Steps  have  been  taken,  under  the  United  States  grain  futures 

fhi\?u''°VT^  ^^^^^  l''f  ^^'  ^^  f"^'  ""^  't  ^s  hoped,  in  consequence, 
that  the  futures  markets  may  be  made  considerably  more  useful  to 
producers  and  merchandisers  of  grain  products.  He  explained  that 
It  IS  necessary  to  bear  in  mind  the  relationship  between  speculative 
trading  and  hedging  transactions,  since  it  is  recognized  that  hedg- 
ing operations  can  not  be  successfully  conducted  through  trading 
m  futures  without  some  participation  by  persons  who  speculate  in 
futures  and  thus  assume  a  part  of  the  risk  in  the  hope  of  making 

A  successful  hedging  market.  Doctor  Duvel  said,  must  be  a  liquid 
market  in  which  a  sufficient  number  of  buyers  and  seUing  are 
operating  to  make  possible  the  prompt  execution  of  orders.  In  the 
ordinary  course  the  miller  or  the  exporter  is  not  always  ready  to 
buy  wheat  at  a  price  satisfactory  to  the  producers  or  merchandisers 
when  they  desire  to  sell.    It  is  here  that  the  futures  markeFexe^ 

nScul'irive  ba'r"  '"  *'^  °''P"'-*""'*^  ''  ■'^'''■'^  *-•  *-'■"«  - 

Mr.  LaGuardia.  Will  you  add,  Mr.  Celler,  that  we  have  a  grain 
futures  act?  ^t-a-m 

Mr.  Ceilkr.  T  did  not  intend  to  leave  that  out.  We  have  a  f^rain 
futures  act.  rt^»J" 

Mr.  Whitney.  I  believe  so. 
Mr.  Tucker.  And  also  a  Farm  Board  act. 
Mr.  Whitney.  I  believe  so. 

Mr.  Celler.  Mr  LaGuardia  has  raised  the  question  of  grain 
futures.    I  should  like  to  refer  to  a  summary  of  reports  of  Commis- 


sioner of  Corporations  of  the  Departments  of  Commerce  and  Labor 
on  the  cotton  exchange,  dated  May  4,  1908,  and  December  4,  1909, 
wherein  language  similar  to  the  language  used  by  the  Department 
of  Agriculture  on  grain  futures  was  used  with  reference  to  dealing 
in  cotton  futures.  I  shall  not  burden  the  committee  by  reading  it 
all,  but  I  should  like  to  put  into  the  record  one  or  two  pertinent 
paragraphs  from  this  very  exhaustive  report,  as  follows : 

A  particular  misconception  of  the  effect  of  future  trading  very  generally  en- 
tertained, particularly  among  producers,  is  that  the  system  itself,  even  when 
properly  conducted,  necessarily  tends  to  depress  the  price  of  cotton,  because 
of  the  extensive  short  selling  which  it  makes  possible.  The  mere  fact  that  the 
total  volume  of  future  transactions  usually  is  largely  in  excess  of  the  crop  is 
urged  as  evidence  that  an  additional  supply  is  thrown  upon  the  market  with 
disastrous  results  to  the  producer. 

This  prejudice  against  short  selling  is  largely  due  to  the  failure  to  appreciate 
certJiin  fundamental  facts.  The  first  of  these  is  tliat  every  short  sale  means  a 
purchase  at  the  time;  otherwise,  of  course,  there  could  be  no  sale.  In  the  sec- 
ond place,  every  short  sale  eventually  means  a  subsequent  purchase  by  the 
original  seller.  In  the  third  plac*e,  this  misconception  of  short  selling  overlooks 
the  very  important  fact  that  speculators  seldom  undertake  deliberately  to  defy 
natural  condititms ;  instead,  they  are  as  a  rule  anxious  to  shape  their  campaigns 
in  accordance  with  them.  Furthermore,  there  is  usually  great  divergence  of 
opinion  among  influential  speculators,  and  almost  never  complete  unanimity  of 
opinion.    The  prices  registered  by  speculation,  therefore,  are  usually  the  result 

of  exceedingly  keen  competition. 

•  •  •  «  •  •  •        ' 

Instead  of  constantly  depressing  prices,  short  selling  often  tends  to  sustain 
prices.  This  is  because  the  short  seller  eventually  must  complete  his  transac- 
tion either  by  the  purchase  of  the  commodity  for  delivery  on  (.'ontract  or  by 
the  purchase  of  another  contract  calling  for  such  delivery.  Thus  short  selling 
really  means  the  creation  of  a  reserve  buying  power  wliich  will  make  its;  ap- 
pearance at  a  later  period.  With  a  large  short  interest  in  the  market,  such  a 
buying  power  develops  immediately  on  a  ilecline  in  the  price,  and  should  check 
the  violence  of  such  decline,  although  it  may  not  necessarily  limit  the  ultimate 
extent  of  the  decline. 

It  will  be  seen,  therefore,  that  short  selling,  far  from  being  necessarily  an 
evil,  may  at  times  be  productive  of  very  substnntial  benefit;  this  is  the  com- 
monly accepted  belief  of  critical  students  of  the  future  rsystem. 

Furthermore,  instead  of  constantly  depressing  prices,  the  future  system, 
when  properly  conducted,  unquestionably  tends,  within  certain  narrow  limits, 
to  increase  the  price  paid  the  producer,  and  this,  moreover,  without  advancing 
the  price  to  the  spinner.  This  beneficial  result  of  the  system  is  chiefly  due  to 
the  fact  that  the  hedging  system,  if  properly  operated,  reduces  the  risks  of 
cotton  merchants.  This  reduction  of  risks  enables,  and  indeed,  in  view  cf  the 
keen  competiticn  which  exists  in  the  future  markef,  forces  the  cotton  merchant 
to  reduce  his  charges  for  handling  tlie  crop.  This  means  either  that  he  can  pay 
the  producer  more  for  his  cotton  than  he  otherwise  would  or  that  he  can  sell 
to  the  spinner  for  less,  or  the  benefit  may  be  divided  between  the  two  in- 
terests. As  already  sliown,  however,  this  benefit  is  dependent  upon  the  proper 
conduct  of  the  system. 

Mr.  Tucker.  That  is  not  the  grain  futures  case  that  went  to  the 
Supreme  Court? 

Sir.  Celler.  No;  that  is  not  the  grain  futures  case  that  went  to 
the  Supreme  Court.    I  am  referring  to  the  report. 

Mr.  Tucker.  That  may  be  done. 

Mr.  Celler.  Would  you  state,  Mr.  Whitney,  that  most  of  the 
losses  on  the  stock  exchange  are  due  to  inflated  prices  ? 

Mr.  Whitney.  I  would  not  want  to  express  an  opinion.  That  is 
beyond  my  knowledge. 

Mr.  Celler.  Mr.  LaGuardia  has  read  a  court  decision,  and  I 
shall  refer  to  one  and  ask  you  whether  you  are  familiar  with  the 
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€ase  of  Hopkins  f  the  United  States,  reported  in  171  United  States 
578,  where  briefly  the  court  had  this  to  say : 

«u?tL'rnnnfrv°L"'„T' k'"  "*  ^'"''T'^  ""^"^^  """  P^'^uee  exclmnges  through- 
out the  couiitrj,  in  effecting  sales  of  the  articlps  thev  doiil  in   arp  of  n  «iiniior 

S  sharpy  of  «tn.i/^-  ^/^T  ,^'«Wrations,  and  the  property  represented  by 
S  liv^s  ou^^^^^^^^  c/  ^'''''*  "^^  ^'^""t^*>'-    I«  a  broker  whose  prin 

^r  the  borid^  nf  a  '  l""'^  ^^^"^^'  ^'^"^^  '''^'''  ««"^^«  J^in^  ^l.-e  shares  of  'took 
for  sale  PntLpHt''«''?i'''f'r  '^'*^^*^^  ^"^  ^*^"»S  »^"^^^"^«s  in  another  State, 
tor  sale,  engaged  in  interstate  commerce?     *     ♦     ♦    We  think  it  woukl  hp  ar 

chS  ToLhoTt  ?hp'''  'V'""'^""  ''  ^»  ^^^  ^^^-^^^*«  "^  these  amerente^. 
cnanges  throughout  the  country  were  to  be  regarded  as  enirfl<-Pd  in  infor«tMf*» 

SeTfro^tr  ot'^n^^^hf  ^^^^^^  '''  ?^"'  P^^-otl^±l^^^^^^ 

<iitterent  from  the  one  in  which  the  excliange  is  situated  and  the  sale  made. 

Do  you  gather  therefrom  that  the  activities  of  the  New  York 
SVu  onl'^"^^  '^''^  """^'"'^^  ^^'^  jurisdiction  of  Congress  to  legislate 

Mr  Whitney  To  answer  the  first  question,  I  am  not  conversant 
with  that  case,  but  I  feel  confident  that  our  counsel  is.  I  do  not 
tliink  1  am  capable  of  making  the  answer. 

situltionl^^'''^^''^*  "^^  ^""^  ^""^^  *^*^  ^^  ^^'^  ^^'"^  applicable  to  this 

Mr.  Celler.  I  think  it  is. 

Mr.  MiCHENER.  I  think  the  committee  can  discuss  the  merits  of 
these  cases  without  the  assistance  of  the  witness. 

Mr.  Celler.  Mr.  Whitney,  have  you  seen  an  article  by  Dr.  James 
Ji..  lioyle  professor  of  agricultural  economics  in  Cornell  Univer- 
sity, in  the  January  issue  of  Nation's  Business,  entitled  "Short 
Selling  Guards  the  Market  "? 

Mr.  Whitney.  No;  I  have  not  read  it. 

Mr  Celler.  I  should  like  to  have  the  privilege,  without  burden- 
S  \  '  connnittee  with  it  now,  to  put  some  extracts  from  that 
article  in  the  record. 

,  Mr.  Tarver.  I  shall  be  obliged  to  object  to  articles  from  maga- 
zines and  newspapers,  all  of  which  are  available  to  members  of  the 
committee  being  inserted  in  the  record.  Suppose  you  just  put  a 
reference  to  it  in  the  record.  ^ 

Mr.  Celler.  I  will  be  very  glad  to.    That  is  all,  Mr.  Chairman. 
Mr.  lucKER.  Mr.  Oliver,  do  you  desire  to  ask  any  questions « 
Mr.  Olh-er.  I  was  thinking  of  Mr.  McKeown's  proposition  that 
people^  are  blaming  everything  on  the  stock  exchange.     Is  it  not  a 
tact  that  the  collapse  in  the  prices  and  disappointment  of  the  peo- 
exchanc^e  ?'"'''"  '*^"^''''  ''^^^  *^'^^'  ^''^  blaming  everything  on  the  stock 

m^pavT'''^'''''''  ^^^^  ^'^^^^'   ^"^  ^^'""^  ''  ''  "'^'"'^   conjecture  on 

^.n^rf/.P^'T""*  -^"^  ^['"^  '^""i^'  exchange  has  no  agency  and  does  not 
purport  to  have  any  to  evaluate  stocks? 

Mr.  Whitney.  None  whatsoever. 

Mr.  Oliver.  You  leave  that  to  the  public  and  to  the  various  cus- 
tomers  to  bid  and  buy  just  as  they  please? 

to  d'o'it^^^'"''^''''^''  ^'''''^^^^'  ^""^  provide  a  market  place  in  which 

Mr.  Oliver.  When  the  stock  collapsed  from  the  high  to  the  low, 

fact?"  ^''  *^'^  "shorts"  for  that.     Is  that  not  a 
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Mr.  Whitney.  I  think  from  a  hindside  point  of  view,  they  blamed 
the  "  shorts." 

Mr.  Oliver.  They  blamed  the  "  shorts,"  whereas,  as  a  matter  of 
fact,  if  the  prices  were  inflated,  they  should  have  blamed  the  "  longs  " 
for  having  inflated  them? 

Mr.  Whitney.  And  themselves. 

Mr.  Oliver.  The  "  longs  "  and  themselves  ? 

Mr.  Whitney.  True. 

Mr.  Oliver.  But  instead  of  being  logical  about  it,  and  blaming 
those  who  inflated  the  prices,  they  blamed  those  who  might  have 
deflated  them  had  they  the  power  at  that  time — that  is,  the  "  shorts  "? 

Mr.  Whitney.  Yes. 

Mr.  Oliver.  But  when  the  markets  went  up,  as  it  did,  with  a  rapid 
rise,  the  "  shorts  "  were  driven  out.     Is  that  not  a  fact  ? 

Mr.  Whitney.  It  so  appears. 

Mr.  Olivier.  They  can  not  jexist  on  a  rising  market  without  great 
peril  to  themselves? 

Mr.  Whitney.  That  is  true  . 

Mr.  Oliver.  To  squeeze  the  "  shorts  "  out,  all  you  have  to  do,  if 
3^ou  have  the  power,  is  to  run  the  price  up,  and  then  they  have  to 
run  to  cover  and  take  their  losses. 

Mr.  Whitney.  Unless  they  have  unlimited  cash. 

Mr.  Oliver.  Unless  they  have  unlimited  (^ash,  and  their  unlimited 
cash  is  what  is  being  drawn  upon  if  the  prices  go  up  and  stay  up? 

Mr.  Whitney.  That  is  right. 

Mr.  Oliver.  They  are  in  great  peril  every  time  the  prices  go  up? 

Mr.  Whitney.  Does  the  committee  understand  just  why  that  is  so? 

Mr.  Oliver.  I  do  not  know.    Mr.  Condon  says  he  does  not.     I 

■ 

would  like  to  have  you  state  that. 

Mr.  Whitney.  I  think  that  again  is  a  state  of  mind  in  many  parts 
of  this  country  which  is  quite  erroneous.  If  a  "short"  sells  100 
shares  of  stock  at  $50,  in  borrowing  those  100  shares  for  delivery 
ajrainst  his  contract  he  has  to  give  the  lender  $5,000,  50  times  100. 
If  that  stock  then,  instead  of  going  down,  as  he  may  have  wished  or 
thought  it  would,  goes  up  to  $100  a  share,  he  must,  when  called  upon, 
deliver  to  the  lender  $5,000  more  in  cash.  If  it  goes  up  to  $150  a 
share,  when  called  upon  by  the  lender,  he  has -to  put  up  an  additional 
$5,000.  Steel  is  selling  in  the  40's,  and  has  sold  as  high  as  260;  so 
that  example  is  not  ridiculous.  If  he  is  short  5,000  shares  or  10,000 
shares  of  stock  that  increases  100  points  against  him,  then  he  has  to 
put  that  corresponding  amount  of  cash  with  the  lender  as  his  margin 
for  borrowing  stock.     Is  that  clear? 

Mr.  Oliver.  That  is  clear  to  me. 

Mr.  Whitney.  Therefore,  his  resources  in  cash  may  conceivably 
be  exhausted,  just  as  the  purchaser  on  margin. 

Mr.  Oli^t:r.  That  is  the  reason  why,  when  the  market  rises  the 
"  shorts  "  are  driven  to  cover.  Is  that  not  a  fact  ?  They  want  to 
get  way  from  putting  up  that  additional  amount  of  cash  if  they 
sell. 

Mr.  Whitney.  If  they  buy. 

Mr.  Oliver.  If  they  buy  ? 

Mr.  Whitney.  Yes. 

Mr.  Oliver.  A  real  rising  market  puts  them  clear  out? 
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tiom'"'  '^^'""-^^^-  Unless  they  have  the  cash  to  maintain  their  posi- 

m^Ltii'r'^t^tu^  T*  «°'"^  ,*".  maintain  his  position  while  the 
Mr  WmTi.f '  TV  1  •  ^  '?  ^'"-^  *  "P  '^S"'"  "t  the  top  ? 
Mr"  O™   n  J'"*-"  "^  *^^*'  '*  '^^  <=«"  pi*  it  "P  ^t  tlie  top. 

if  hedPdnTJet^ul"'  ''  """  maneuvered,  he  woufd  have  to^tay  in, 

purcha^r!"™"^-  ^'"''"''^^  *™^'  ''"'*  ^^^^  ^«^«rse  with  the  niargin 

fafnn  nricron^?f.f«\'"\"ir  "[  ^''•=*'  ^^^  P"l^"«  ^^  ""^  bl«mi"g  the 
"  loni,"  in  1929  '    ''^"■'^'  ^^^^  ""S'^*  t*'  •'!'"»«  ^t  on  the 

iu£turZ-  '^r"*  l^*""""-  ^"^^  ^«  ^'^^^■•^^l  o»r  la*  of  business 
judgment  m  not  selhng  the  very  stocks  that  we  owned  on  the  market 
that  was  provided  at  all  times  by  the  New  York  Stock  Ex^ln™ 
smce  that  period  you  speak  of.  We  used  our  own  bus^fnei  Sd~^ 
We  were  wrong  and  we  should  not  blame  the  stock  ]»''S™«nt. 

Mr    Oliver.  The  "  shorts "  interests,  as  you  pointed  out    is  an 
each  ty?"  '"'""*  '"^  ^^'''"^*  ''''  ^""''^  e^Iuallon  of  the  market 

.  Mr.  Whitney.  And  very  small  in  ratio  as  compared  to  the  «  lono- " 
interests  on  the  market  at  this  and  all  times.    ^  ^ 

Mr.  Oliver.  How  do  you  protect  the  public  against  the  "lon<r" 

Mr.  Whitney.  We  do  not. 

Mr  WHrrv  J'^T  ^T'i\'*  l^  l}"^  y'""'^'  "^     I«  that  not  a  fact? 
Mr.  Whitney.  To  the  "  shorts  "  and  to  the  "  lon^s." 

Mr.  Oliver.  To  the  "  shorts  "  and  to  the  "  lonffs  " « 
inSe  m"nXr-  tI  f  ^^^,,^^^t«'  ^^  ^^^^e  it  to  those  who  are  mak- 

Mr   nT:Y       t/  ""^  .'"  ^^'^'''  business.     We  do  not  evaluate;  no. 

Mr.  Uliveij.  If  you  turn  over  to  the  Government  the  reffulatorv 
hlZfl'iZ  ^^''  P'-«tection  of  tjie  public,  then  the  Government  would 

tJt  ^xr^^^  ^^^^  ^*^P^  toward  evaluatincr  stock « 
is  t'hlh'rloo  ]^^%r  ^^"^'  ^^  -^iertake-to  say  when  a  stock 

Mr.  Oliver  But  what  ^ood  could  the  Government  do  unless  it 
attempted  to  do  that?  Is  that  not  the  main  trouble,  that  leolThuY 
stocks  at  prices  which  are  too  high  and  they  go  down?  ^ 

binJv  ^'d^nn;  I  'y  '''^^.i!'"^  ^^^  ^^  ^^'""^  *«  *«ke  the  responsi- 
bility.  I  do  not  believe  the  Government  would  want  to  take  the 
responsibility  of  saying  that  some  stock  or  stocks  were  worth  so  and! 

^nc: to  tt'p7rcraseV'"""  ''  ^^  '''  ^^^"^^  ^^^^  *^  ^^^  ^^^^^^i^- 
Mr.  Oliver.  You  do  not  have  in  your  exchange  now  people  of  the 

"'^^'i^^^.,''r^''^'*>^  *^  evaluate  those  stocks  as  they  ought  to  be« 
Mr.  Whitney.  No. 

Mr.  Oliver.  Then  from  where  would  the  Government  draw  in 
order  to  get  men  capable  enough  to  do  it  ? 

Mr.  Whitney.  They  do  not  exist. 

Mr.  Olivtcr.  When  the  Government  enters  into  that  field  it  enters 
really  into  the  supervision  of  private  business,  does  it  not «' 

Mr.  Whitney.  Yes. 


Mr.  Oliver.  Do  you  approve  of  the  principle  of  the  Government 
entering  into  the  intimate  relationship  of  customer  and  seller  in  pri- 
vate business? 

Mr.  Whitney.  I  do  not. 

Mr.  Oliver.  If  the  Government  does  enact  some  of  these  statutes, 
they  would  be  on  the  books  for  a  considerable  period  of  time,  and 
will  put  your  association  in  a  strait- jacket  for  that  period  of  time. 

Mr.  Whitney.  That  would  seem  probable. 

Mr.  Oliver.  And  you  want  to  be  left  alone,  but  to  be  criticized 
by  anybody  who  wants  to  criticize  you,  in  order  to  have  public 
opinion  brought  to  you,  for  the  purpose  of  rectifying  anything  that 
is  wrong? 

Mr.  Whitney.  Absolutely;  and  we  particularly  welcome  con- 
structiv^e  criticism. 

Mr.  Oliver.  Mr.  Chairman,  I  believe  I  have  nothing  further. 

Mr.  LaGuardia.  You  do  not  find  in  H.  K.  4  anything  that  places 
the  burden  on  the  Government  of  fixing  a  value  of  stocks  do  you? 

Mr.  Whitney.  Pretty  nearly  so ;  yes. 

Mr.  Celler.  The  Federal  Trade  Commission  would  in  effect  have 
the  right  to  say  "  yes  "  or  "  no,"  because  of  the  burdensome  restric- 
tions it  could  impose. 

Mr.  LaGuardia.  Why? 

Mr.  Celler.  They  would  practically  have  the  right  to  say  that 
exchange  shall  not  be  permitted  to  deal  in  "  short  selling." 

Mr.  Whitney.  May  I  answer  Mr.  LaGuardia?  I  said  "pretty 
nearly  so."  I  have  read  your  bill  with  a  great  deal  of  interest. 
You  give  the  Federal  Trade  Commission  the  right  to  regulate,  if 
they  find  that  such  regulation  should  be  undertaken,  or  the  right  to 
say  whether  or  not  short  selling  in  stocks  shall  be  prohibited.  I 
think  that  almost  constitutes  an  evaluation  of  the  worth  of  that 
stock. 

Mr.  Michener.  Mr.  Whitney,  as  you  doubtless  know,  very  few 
people  throughout  the  country  know  what  the  New  York  Stock 
Exchange  is.  I  have  been  especially  interested  to-day  in  the  state- 
ment made  by  counsel,  which  in  substance  is  this:  That  the  New 
York  Stock  Exchange  is  composed  of  a  group  of  individuals  asso- 
ciating themselves  together  for  profit;  that,  so  far  as  the  law  is 
concerned,  they  come  within  the  common-law  jurisdiction;  that  it 
is  not  subject  to  visitation  by  any  regulatory  agency  of  the  Govern- 
ment. Therefore,  it  naturallv  follows  that  the  association  is  con- 
trolled  entirely  by  its  own  desires  and  inclinations,  as  to  regulation. 

Mr.  Whitney.  Absolutely. 

Mr.  Michener.  And  your  regulations  are  public  in  the  sense 
that  you  have  somewhere  a  copy  of  the  regulations  which  an  in- 
dividual so  desiring  may  look  at,  like  a  stock  book  in  a  corporation? 

Mr.  Whitney.  All  of  the  regulations  are  sent  to  all  of  our  mem- 
bers when  passed,  and  impressed  upon  our  members  when  elected 
to  membership,  and  given  the  widest  publicity  when  any  change 
is  made  in  them,  through  the  press  of  the  Nation,  as  I  think  these 
gentlemen  here  will  testify.  When  any  changes  are  made  in  our 
rules  and  regulations,  it  is  given  the  widest  publicity. 

Mr.  Michener.  There  is  no  legislation  in  the  State  of  New  York, 
or  elsewhere,  to  your  knowledge,  dealing  specifically  with  the  regu- 
lation of  stock  exchanges? 
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Mr.  Whitney.  I  do  not  think  so,  as  to  the  regulation  of  ex- 
changes, but  there  are  as  to  certain  practices  and  to  certain  classes 
exchan  ef'      ^  "'   securities,   that   may    be   members    of   our 

Mr.  MiCHENER  I  was  wondering  inasmuch  as  the  New  York 
Stock  Exchange  deals,  not  in  millions,  but  billions,  and  ha^  within 
Its  power  unless  prevented  from  so  doing  by  its  own  act,  the  ability 
to  control  the  prices  of  securities  over  the  country;  in  other  words, 

™;V-  ^'^^^T^'^i  '*'  ^^""'"'^  *^-^^>^  tl^^  economic  stability  of  the 

ZZrZ  "^??"k^^?^/V««^'^ca,  if  not  of  the  world,  with  no  (Govern- 
ment regulation,  if  it  does  not  seem  that  the  public  would  have  such 
an  interest  in  an  association  of  individuals  engaged  in  such  an 
wlfere!''^"  ^"i^iertaking  that  there  should  be  some  regulation  some- 

.to^k^vI]fnn''''V'^''-i  ^^"1^.  ^  '''^^  ^^^'  I  ^'^^  ^^^>t,  grant  that  the 
stock-exchange  officials,  or  the  stock  exchange  as  suchf  has  the  power 
to  affect  the  prices  of  securities  listed  on  that  exchange,  excJpt  by 

stop  short  selling,  if  we  arbitrarily  stop  margin  purchasing,  or  if 
we  arbitrarily  do  one  or  the  other  thing  aglinst  which  we  have 
taken  the  firmest  stand,  maybe  then  we  would  have  the  power  to 
affect  the  prices  of  securities  listed  on  our  exchange.  It  is  ou? 
attempt  to  prevent  such  regulation,  which  we  would  not  take  of 
our  own  accord  that  places  us  in  a  position  of  fixing  prices  on  the 
f^IfiiF^''^^  ""^  preventing  anything  from  happening  that  would 
affect  the  prices  of  shares  on  that  exchange,  regarding  which  we 
have  no  business  that  being  the  business  of  th'ose  who  buy  and 
sell  and  who  own  those  shares.  ^ 

Mr.  MicHENER.  I  am  complimenting  rather  than  condemning,  be- 
cause It  seems  to  me  as  a  practical  matter,  that  these  1,300  members 
of  tfiis  stock  exchange,  as  many  of  them  do,  in  securities,  and  while 
l^n  f7-^  """  interlocking  directors  as  a  corporation,  it  is  almost  the 

tent  that  if  you  did  want  to  form  pools,  or  if  you  did  want  to  buy 
diort  selling  or  any  other  plan  ruin  a  given  stock,  even  like  General 
Motors,  it  could  be  done  If  that  condition  doJs  exist,  is  not  the 
country  at  the  mercy  of  the  honor  and  integrity  and  the  patriotism 
of  the  individual  members  of  the  stock  exchange?  I  realize  that 
is  rather  a  complex  question. 

Mr.  Whitney.  From  one  point  of  view  that  might  be  so  construed, 
but  I  have  never  granted  that  any  group  could  possibly,  by  pool 
operations  or  otherwise,  control  the  trend  of  a  stock  like  American 
lelephone  &  lelegraph,  or  General  Motors,  or  United  States  Steel 

irJTf  ^""^  ""•  1^^^  '''''^-  A  F^^^P  "^'^^'^  P^'^'^ibly  control  the' 
trend  for  a  period  of  a  stock  of  very  small  capital  issue,  but  the 
governors  of  the  stock  exchange  would  immediatelv  give  their 
-^I^  Tr  ^^  ^"^'^^  activities,  if  they  were  abuses,  and  ])revent  them 
Mr  MicTfENEn.  That  gets  right  back  to  the  question  of  ycur'in- 
tegrity  and  your  management  and  your  overseership  which  I  have 
suggested.  But  assuming  that  you  should  some  day  have  a  board  of 
governors  who  feel  differently  about  the  matter  than  the  gentle- 
men  who  have  appeared  before  the  committee,  might  not  there  be 
a  possibility  that  the  thing  which  I  have  suggested  might  happen? 


Mr.  Whitney.  Everything  in  this  world  is  a  possibility,  but  the 
record  of  the  exchange,  I  think,  in  all  seriousness,  over  a  period  of 
progressive  years,  has  been  for  greater  and  greater  stringency  in  its 
regulations  and  in  the  supervision  of  the  conduct  of  the  business 
of  its  members. 

Mr.  MiCHENER.  Yes;  but  I  remember  when  we  had  almost  exclu- 
sively private  banks  in  this  country.  For  generations  that  con- 
tinued; finally  there  came  a  time  when  the  son  did  not  conduct  the 
bank  as  the  father  did,  and  it  was  thought  necessary  and  advisable 
to  have  some  Government  regulation  or  supervision  over  that  busi- 
ness, not  because  of  what  had  gone  before,  but  because  of  what 
might  happen  in  the  future.  I  was  wondering  if  this  would  not 
be  a  pretty  good  time  to  give  some  consideration  to  wholesome  regu- 
lation. 

Mr.  Celler.  Do  you  thing  you  could  legislate  honesty? 

Mr.  Michener.  That  question  answers  itself.  We  would  not  have 
legislative  regulations  in  afiy  of  these  matters  if  we  depended  en- 
tirely upon  the  golden  rule. 

Mr.  Whitney.  Mr.  Congressman,  one  word  in  that  connection.  I 
am  sorry  to  take  so  much  time,  but  just  one  word  in  that  connection. 
There  are  many  ramifications  to  the  possibility  of  regulation  of  the 
exchange,  many  of  them,  but  I  want  to  suggest  this  one  thought: 
When  a  member  is  elected  to  membership  he  signs  a  book  in  which 
he  specifically  agrees  to  the  constitution  of  the  New  York  Stock 
Exchange.  He  specifically  gives  to  the  governing  committee  the 
right  of  supervision  of  his  membership  and  his  business  life  as  a 
member.  The  word  of  the  governing  committee  has  been  held  by  aU 
courts,  and  perhaps  most  recently  by  Senator  Wagner,  to  be  abso- 
lute in  its  findings  upon  a  member,  as  to  suspension  or  expulsion. 

Mr.  Celler.  That  was  when  Senator  Wagner  was  a  iudere  in 
New  York? 

Mr.  Whitney.  That  was  when  Senator  Wagner  was  a  judge  in 
New  York.  If  regulation  of  some  sort  or  other  should  be  placed 
upon  the  exchange,  if  when  penalties  were  inflicted  immediate  re- 
course should  be  taken  to  the  courts,  and  the  power  now  existing  in 
the  governing  committee  could  be  totally  dissipated— I  do  not  want 
to  speak  personally  in  such  a  situation — but  I  will  guarantee  to  you 
gentlemen  that  if  regulation  of  one  sort  or  another  takes  place,  I, 
for  one,  and  many  of  my  confreres  now  sitting  on  the  governing 
committee,  would  no  longer  remain  in  that  position  of  trust,  because 
we  would  not  feel  that  we  could  properly  carry  out  that  trust  with 
regulation  upon  us  of  that  kind.  I  am  talking  now  as  a  man,  and  not 
arguing  against  the  particular  bills  we  have  been  talking  about 
to-day. 

Mr.  Condon.  Mr.  Whitney,  is  it  not  a  fact  that  this  public  dis- 
satisfaction with  short  selling  did  not  commence  or  did  not  come 
prominently  to  the  front  until  President  Hoover  issued  his  state- 
ment last  spring  against  short  selling  of  grain  on  the  Chicago  Board 
of  Trade,  and  from  then  on  there  seemed  to  be  increased  publicity 
stirred  up  about  short  selling  on  all  exchanges  ? 

Mr.  Whitney.  No.  I  think  there  has  been  that  talk  about  short 
selling  right  from  the  beginning  of  1930. 

Mr.  Condon.  From  the  beginning  of  1930  and  since  the  stock- 
market  panic,  so-called  ? 
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u  ^^'  Seller    Did  they  not  blame  the  "  shorts  "  for  the  panic '( 
bhorts     are  bhimed  for  every  panic. 
Mr.  Whitney.  They  always  have,  and  the  exchan<re. 
Mr.  Condon.  We  had  to  find  a  scapegoat  for  the  depression. 
Mr.  Whitney.  Yes. 

Mr.  Condon.  For  the  general  depression  and  panic  in  the  market. 

Mr.  Whitney.  Yes. 

Mr.  Condon.  The  most  prominent  scapegoat  was  short  selling  and 
operations  on  the  New  York  Stock  Exchange. 

Mr.  Whitney.  Yes. 

Mr.  LaGuardia.  The  stock  exchange  had  absolutely  nothing  to  do, 
^^t'^^^x?''  indirectly  or  even  remotely,  with  the  prices  of  materials. 

Mr.  VVhitney.  Nothing  whatever,  directly  or  indirectly. 

Mr.  LaGuardia.  Or  any  of  its  members.     Of  course,  I  am  not 
talking  about  the  building.    I  mean  the  members. 

Mr  Whitney.  I  do  not  mean  to  quibble,  but  some  people  do  think 
the  stock  exchange  is  a  human  force.    We  are  only  a  buildino- 

Mr.  LaGuardia.  All  right.  '^' 

Mr  Whitney.  And  a  market.  To  answer  your  question  as  to  its 
members,  that  question  is  world-wide  in  its  scope.  I  have  sold  stock 
that  I  have  been  long  of  and  thereby  possibly  I  might  have  effected 
the  decline  of  the  stock.  That  may  be  possible  of  all  of  the  1  375 
members  of  the  exchange.  They  may  have  advised  a  customer,  pro- 
bably they  did,  to  sell  out,  or  if  he  got  below  margin  to  insist  that  he 
sell  out.  More  power  to  those  customers  if  Siey  got  out  then 
rather  than  to  carry  them  down  to  nothing,  or  whatever  prices  thev 
may  be  selling  at  to-day.  But  that  the  militant  aggressiveness  of 
members  of  the  stock  exchange  has  caused  declining  prices,  mv 
answers  sir,  is  no.  '      j 

Mr.  LaGuardia.  Just  a  moment  ago  you  referred  to  the  member- 
ship s  book  that  they  signed.  As  a  matter  of  fact,  membership  in 
the  exchange  is  purchased  is  it  not? 

Mr.  Whitney.  You  purchase  it.  If  you  want  to  become  a  member 
of  the  exchange,  you  must  purchase  it  from  some  one  or  other  of  the 
1,«375  members. 

Mr.  Oliver.  Is  it  absolute  by  that  purchase?  Can  the  exchange 
refuse  membership? 

Mr.  Whitney.  Absolutely. 

Mr.  LaGuardia.  How  many  were  refused  since  1929? 

Mr.  Whitney.  Approximately  8  or  10, 1  am  told.  We  refuse  them 
frequently.  1  he  purchase  of  a  membership  means  nothing  except  a 
contract  to  pay  that  amount,  if  elected  by  the  committee  of  admis- 
sions of  the  exchange. 

Mr  Celler.  Do  you  supervise  the  partners  of  members,  who  thev 
shall  be?  '  j 

Mr.  Whitney.  Absolutely.  We  supervise  the  managers,  we  super- 
vise the  customers'  men,  we  supervise  the  branch  office  men.  There 
are  niany  partnerships  that  are  not  allowed  because  of  the  character 
of  individuals  [any]  members  may  propose  to  take  into  partnership 
with  them.  ^  ^ 

Mr.  McKeown.  Does  the  board  of  governors  give  any  thought  to 
the  proposition  of  limiting  the  amount  in  the  rise  or  fall  of  a  stock « 
At  any  session  of  the  exchange?     Have  they  considered  the  proposi- 


tion of  limiting  the  rise  of  a  stock  20  points  and  not  permitting  it  to 
go  any  higher  that  day,  or  a  fall  of  20  points? 

Mr.  Whitney.  Yes.  That  has  been  considered  many  times.  The 
feeling  is,  however,  that  that  causes  artificiality  and  speculation  on 
the  down  side.  Suppose  it  happened  on  any  day,  or  on  any  15 
minutes  on  some  of  those  October  or  November  days  in  1929,  that  a 
stock  sold  to  the  limit  of  the  range  allowed.  You  [would]  immedi- 
ately have  stirred  up  trouble.  What  does  the  banker,  what  the 
broker,  what  does  the  individual  think  the  stock  is  worth  ?  Nothing, 
because  the  market  on  that  particular  stock  has  stopped. 

Mr.  McKeown.  Some  such  plan  as  that  exists  on  the  cotton 
exchange. 

Mr.  Whitney.  By  Federal  regulation,  I  believe. 

Mr.  McKeown.  Would  not  a  limitation  fixing  a  price  either  up  or 
down,  a  reasonable  limitation  fixing  a  price  up  or  down,  tend  to 
stabilize  the  price  when  you  reach  that  point,  and  it  could  not  go  any 
further  that  day  ?  Would  not  that  tend  to  eliminate  a  good  deal  of 
wild  speculation  that  takes  place? 

Mr.  Oliver.  The  cotton  exchange  is  the  one  product  exchange. 

Mr.  McKeow^n.  I  understand.     That  product  is  on  the  market. 

Mr.  Oliver.  You  are  buying  a  product,  and  not  stock. 

Mr.  McKeown.  If  you  have  a  stock  that  reaches  that  point,  let 
it  stop  and  go  off  of  the  market  that  day.  It  is  beneficial,  I  under- 
stand from  the  witness,  to  have  a  more  stable  market.  It  is  better  for 
the  country,  better  for  the  exchange,  better  for  all  concerned,  if  these 
high  and  low  fluctuations  do  not  take  place.  Then  if  you  take  that 
stock  off  the  market,  they  will  have  24  hours  of  what  we  call  cooling 
time  to  cool  either  way.  Maybe  they  will  not  be  so  keen  for  it  the 
next  morning.  It  seems  there  are  a  lot  of  fellows  you  will  not  let 
in  your  exchange.  You  can  not  keep  them  from  operating  on  the 
public  or  operating  anywhere  else. 

Mr.  Whitney.  I  have  already  answered  that  latter  question  by 
saying  I  thought  great  progress  is  being  made  in  various  States  by 
the  securities  commissions. 

Mr.  Oliver.  But  there  is  a  great  distinction  between  buying  a  com- 
modity and  buying  stock.  Even  when  the  stock  of  a  company  that 
makes  hats  is  fluctuating,  hats  will  remain  stable  in  their' prices  in 
the  stores.     They  will  not  fluctuate  with  the'  stock. 

Mr.  Whitney.  No. 

Mr.  Oliv-er.  When  you  are  on  the  cotton  exchange  they  buv  cotton 
by  the  bale  or  ton. 

Mr.  McKeown.  You  are  just  buying  a  margin. 

Mr.  Oliver.  But  when  you  buy  cotton  you  are  not  buying  the  stocks 
of  a  company.  You  are  buying  the  product,  which  is  a  very  dif- 
ferent thing. 

Mr.  LaGuardia.  What  legal  distinction  is  there  as  to  the  power 
of  the  Federal  Government  regulating  one  or  the  other? 

Mr.  Oliver.  I  do  not  know  whether  there  would  be  any  or  not,  but 
a  commodity  is  different  from  stock.  There  is  a  great  deal  of  dif- 
ference.    We  had  that  in  the  Mellon  proposition. 

Mr.  LaGuardia.  Still  the  gentleman  made  a  red,  white,  and  blue 
defense. 

Mr.  TucKFJi.  Are  here  any  further  questions?  Mr.  Wliitney,  we 
are  very  much  obliged  to  you. 
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Mr.  Whitney.  Mr.  Chairman,  may  I  in  conclusion  say,  I  want  to 
impress,  if  I  may,  upon  the  committee  our  position.  I  want  to  be 
very  brief.  We  have  the  exchange  functioning  as  a  market  for 
securities,  purely  and  fundamentally.  It  must  exist,  in  our  opinion. 
That  market  is  made  by  investors,  buyei^  and  sellers,  speculators, 
margin  purchaserji,  and  short  sellers.  The  market  must  exist  and 
is  going  to  exist,  and  the  trend  up  and  down  of  that  market  will  be 
because  of  the  law  of  supply  and  demand. 

In  order  to  try  to  prevent  a  misconception  throughout  the  country 
in  many  places  that  short  selling  and  margin  buying  affect  the  trend, 
I  want  to  say  it  does  not.  Si)eculation,  as  I  said,  may  smooth  out 
the  waves  in  making  for  equilibrium  and  stabilization  in  a  market, 
but  can  not  affect  the  tides  or  the  trend  of  the  economic  cycle.  We 
stand  on  the  absolute  necessity  for  a  market  in  securities  and  for  the 
integral  parts  that  make  it  up. 

One  other  thing.  I  said  to  your  earlier,  and  will  say  again,  our 
counsel,  Mr.  Redmond  is  here.  If  you  w^ould  like  for  him  to  si)eak 
briefly  or  at  length  on  the  subject  of  the  constitutionality  of  these 
bills  to  which  I  have  referred,  he  will  be  vei*y  glad  to  do  so,  if  you 
want  to  hear  him  now,  or  we  will  submit  a  brief,  or  both. 

Mr.  Tucker.  I  think  the  feeling  of  the  committee  is  that  they 
would  prefer  a  brief. 

Mr.  WiiiTNET.  Very  well.  We  will  send  you  the  brief  and  the 
other  papei-s  that  I  stated  would  be  put  in  your  hands. 

May  I  thank  you,  Mr.  Chairman  and  gentlemen  of  the  committee, 
for  the  really  great  courtesy  you  liave  extended  to  me  to-day. 

Mr.  Tucker.  That  will  be  all  to-day.  The  subcommittee  will 
adjourn. 

(Whereupon,  at  4.15  o'clock  p.  m.,  the  subcommittee  adjourned.) 
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miDAY,  MABCH  4,  1932 

House  of  Representati\t:s, 
Subcommittee  No.  3,  Committee  on  the  Judiciary, 

Washington^  D.  C, 

The  subcommittee  met  at  10  o'clock  a.  m.,  in  room  379,  House 
Office  Building,  Hon.  Tom  D.  McKeown  (acting  chairman)  pre- 
siding. 

Mr.  McKeown.  The  committee  will  come  to  order. 

Mr.  Michener.  Mr.  Chairman,  may  I  state  that  I  am  obliged  to 
go  to  the  Committee  on  Rules  at  10.30  o'clock;  and  I  do  not  want 
the  witness  to  feel  that  I  am  discourteous  in  not  remaining  here 
to  hear  him. 

Mr.  McKeown.  That  is  all  right.  I  know  that  you  have  an 
important  matter  this  morning,  Mr.  Michener. 

Representative  Luther  A.  Johnson  w^anted  to  make  a  brief  state- 
ment, but  I  do  not  see  him  here  now\ 

Mr.  Law  rence,  how  much  time  do  you  require  ? 

Mr.  Law  rexce.  I  think  about  an  hour  or  an  hour  and  a  half. 

Mr.  McKeow^n.  Well,  will  you  conclude  in  an  hour,  if  possible? 
We  wull  have  to  adjourn  at  12  o'clock. 
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STATEMENT  OF  JOSEPH  STAGG  LAWRENCE,  CONTEIBUTING 

EDITOR  OF  WORLD'S  WORK 

Mr.  Lawrence.  I  will  try  to  do  so ;  yes,  sir. 

I  wish,  first  of  all,  to  identify  myself,  and  to  state  the  auspices 
under  which  I  am  testifying.  I  served  for  some  years  as  a  mem- 
ber of  the  faculty  of  Princeton  University,  and  have  since  my  de- 
parture  been  a  writer  in  a  number  of  capacities.  I  have  written  a 
great  deal,  and  my  opinions  on  this  matter  before  the  committee,  I 
thmk,  are  well  known.  In  view  of  that  fact,  the  New  York  Stock 
Exchange  has  asked  me  to  come  down  here  and  present  my  views 
on  this  problem  of  short  selling. 

Why  is  short  selling  on  trial  for  its  life  to-day  ?  It  has  been  prac- 
ticed on  the  New  York  Stock  Exchange  for  more  than  a  century. 
Its  legality  is  beyond  question  under  the  statutes  of  New  York 
Stat«.  The  principle  of  short  selling  and  the  general  value  of  specu- 
lation in  an  organized  market  have  been  approved  by  the  Supreme 
Court  of  the  United  States.  Short  selling  or  selling  for  future 
delivery  has  been  a  recognized  part  of  normal  market  operation 
m  almost  every  security  and  commodity  exchange  in  the  world. 
There  has  been  no  concealment  of  the  practice.  It  has  been  mani- 
fest and  subject  to  public  scrutiny  for  years.  If  there  is  anything 
essentially  injurious  about  short  selling  it  has  afforded  the  guardians 
?  f ^^u^  welfare  ample  opportunity  to  detect  its  harmful  effects. 
It  has  been  protected  bjr  no  special  political,  religious,  or  economic 
interest.  In  spite  of  its  peculiar  susceptibility  to  attack  it  has 
throughout  these  years  managed  to  remain  a  cardinal  practice  in 
almost  every  open  market  in  the  world. 

To-day  a  hue  and  cry  rises  in  the  land.  Excited  citizens  point 
to  short  selling,  even  as  an  earlier  age  in  periods  of  adversity  sought 
for  witches  and  magicians.  Here  is  a  practice  conducted  for  many 
years  m  the  open  and  treated  as  respected  procedure  suddenly  placed 
on  trial  as  a  foe  of  public  welfare.  How  can  a  practice,  sustained 
by  disinterested  authorities  such  as  the  Hughes  commission  and  the 
recent  stamp  commission,  at  once  become  sinister  and  subject  to 
impeachment  ?  Obviously,  the  answer  must  be  found  in  the  special 
circumstances  which  prevail  at  the  time  this  change  in  attitude 
takes  place. 

The  first  and  by  all  odds  the  most  important  of  these  circum- 
stances is  the  profound  economic  distress  from  which  the  world  is 
to-day  suffering.  The  patient  who  is  in  pain  insists  upon  an  expla- 
nation which  will  reveal  the  cause.  This  gives  him  the  satisfac- 
tion of  knowing  the  source  of  his  distress.  It  permits  him  also  to 
inclulge  in  the  hope  of  a  remedy.  If  the  physician  who  attends 
offers  a  complex  diagnosis,  no  matter  how  correct  it  may  be  it 
will  fail  to  provide  comfort.  The  answer  must  be  simple  even 
though  it  miss  the  truth  by  many  leagues.  ' 

Consider  how  satisfying  short  selling  is  as  an  explanation  of  our 
difficulties.  Short  selling  results  in  an  artificial  supply  of  securities. 
So  starts  the  popular  argument.  These  are  sold  in  the  open  market 
and  depress  prices.  The  decline  in  security  prices  undermines  gen- 
eral confidence.    It  impairs  the  value  of  bank  and  insurance  port- 


folios It  causes  individual  fortunes  to  shrink.  Institutions  and 
individuals  so  affected  curtail  expenditures.  Surplus  goods  accumu- 
late in  warehouses.  Men  are  thrown  out  of  work.  Banks  tail.  In 
short  we  have  a  depression.  All  of  this  seems  to  be  traceable  directly 
to  short  selling.  Hence  the  remedy.  Outlaw  the  short  sale  or  place 
it  under  restraints  so  onerous  as  to  make  it  impossible.  The  farst 
reason  then  for  present  hostility  against  short  selling  is  the  ease  with 
which  it  can  be  convicted  as  the  cause  of  our  distress. 

There  is  a  second  reason  for  the  current  assault  against  short  sell- 
inff  Manv  millions  of  citizens  have  lost  heavily  during  the  past 
two  years.  "^  In  some  cases  this  loss  has  occurred  directly  in  business. 
In  others  it  has  been  the  result  of  a  decline  in  investments.  Many 
hard-working  men  and  women  have  lost  in  both  fields.  It  is  entirtily 
normal  for  any  human  being  upon  being  hurt  to  seek  the  cause.  If 
that  cause  can  be  discovered  in  some  form  which  will  permit  punish- 
ment, it  gives  the  injured  parties,  of  whom  there  are  now  millions, 
profound  relief,  although  there  is  no  actual  reparation  for  losses. 

In  other  words,  short  selling  is  an  admirable  scapegoat  upon 
whose  head  we  may  all  read  the  signs  of  failure  and  loss.  Particu- 
larly is  this  the  case  with  individuals  who  have  made  a  hving  in  the 
sale  of  advice.  There  are  literally  hundreds  of  financial  counselors 
whose  reputations  have  suffered  grievously  during  the  past  tw  o  years. 
They  were  unable  to  foresee  the  present  and  consequently  committed 
themselves  and  their  clients  to  investments  which  have  resulted  m 
heavy  losses.  No  blame  should  attach  to  them  for  this  failure. 
Economics  and  particularly  the  art  of  forecasting  are  still  far 
removed  from  an  exact  science.  Changes  are  the  result  of  such  pro- 
foundly complex  causes  that  it  is  often  impossible  to  anticipate  the 

future.  .       ,       1  T  11         1 

Very  few  of  us  can  say  that  the  depression  has  brought  milk-and- 

honey  days  upon  us.  Very  few  of  us  can  say  that  it  has  left  us 
unscathed.  This  applies,  as  I  shall  later  show,  as  much  to  the  mem- 
bers of  the  financial  community  as  it  does  to  any  other  single  class 
in  the  country.  For  the  prophets  who  predicted  undying  prosperity 
and  the  counselors  who  placed  clients  in  stocks  on  the  assumption 
that  good  times  would  last  forever  we  may  grant  every  sympathy. 
What  we  can  not  condone  is  their  attempt  to  place  the  responsibihty 
for  their  error  upon  short  selling. 

Say  these  men  to  their  followers,  "  We  were  right.  We  have  been 
right  all  along.  A  group  of  speculators  (never  named)  securing 
inside  information  (the  precise  source  and  nature  of  which  is  never 
revealed)  have  deliberately  depressed  security  prices.  They  have 
battened  on  the  misery  of  this  fair  land  and  even  we,  the  wise,  have 
not  been  able  to  escape."    It  is  an  alibi  which  covers  a  multitude  of 

errors.  , 

There  is  a  third  reason  for  placing  short  selling  in  the  defendant  s 
chair.  Every  act  of  purchase  and  sale,  every  decision  to  hold  a 
stock  as  against  the  decision  to  sell  it  rests  upon  a  judgment  regard- 
ing the  future.  If  I  paid  $200  for  a  share  of  the  X  corporation,  I 
did  so  because  I  felt  that  the  future  earnings  of  this  company  would 
justify  that  price.  Furthermore,  I  was  certain  that  the  market  would 
later  confirm  my  judgment  and  improve  upon  it  to  such  an  extent 


I 
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that  this  stock  would  sell  for  a  price  above  that  which  I  paid.  The 
course  of  events  demonstrates  the  error  of  my  judgment.  There 
have  been  others  in  the  market  place  who  disagreed  with  me.  In  fact 
It  must  have  been  such  a  stockholder  who  sold  me  my  shares  of  X  in 
the  beginning.  He  was  right  and  I  was  wrong.  My  conceit  is  sucli 
that  1  refuse  to  tolerate  this  challenge  to  my  judgment.  Is  there  any 
way  in  which  I  can  soothe  my  wounded  vanity?  By  discrediting  oV 
outlawing  those  who  had  the  temerity  to  differ.  I  can  take  no  action 
against  those  who  sold  their  own  stock,  but  against  the  short  seller 
who  boiTowed  securities  to  participate  in  the  market  I  can  level  my 
guns.  Now,  this  opposition  to  the  short  seller  springs  from  the 
same  intolerance  with  w^hich  the  narrow-minded  and  the  fanatic 
have  always  persecuted  those  of  the  opposite  persuasion. 

I  do  not  mean  that  everybody  who  criticizes  short  selling  neces- 
sarily has  that  point  in  mind;  but  it  is  nevertheless  true  that  much  of 
the  op[)osition  comes  from  people  who  resent  the  challenge  expressed 
in  an  opposing  judgment  by  a  short  seller— because,  essentially,  that 
is  what  the  short  seller  does.  If  you  are  on  the  long  side  of  the 
market  and  buy  a  stock,  you  expect  it  to  go  up;  the  short  seller,  on 


it  he  IS  right,  the  fact  will  be  demonstrated  by  the  event. 

Mr.  Oliver.  Is  the  short  seller  engaged  in  propaganda  to  bear 
down  the  prices  of  stocks  ? 

Mr.  Lawrence.  I  am  sure  that  point  will  come  up  later. 

To  continue,  we  may  sum  up  the  reasons  for  the  present  assaults 
against  short  selling  as  follows  : 

First,  it  offers  a  plausible  explanation  for  the  depression. 

Second,  it   provides  a  satisfying  scapegottt  for  those  w^ho  have 
lost  during  the  past  two  years  and  is  a  grand  alibi. 

Third,  it  is  a  balm  for  the  wounded  vanity  of  those  whose  market 
judgment  has  been  in  error. 

To  what  extent  is  short  selling  a  cause  of  the  depression  ?  A  cause 
must  always  jjrecede  an  effect.  It  is  impossible  to  have  a  fire  with- 
out  i)rior  combustion  of  fuel,  a  blow  without  an  earlier  application 
of  force,  or  hunger  without  previous  denial.  If  short  selling  is  the 
cause  of  the  decline  in  business  and  stock  prices,  we  must  find  evi- 
dence of  substantial  short  selling  before  the  turn  in  business  and 
earnings  started.  The  critics  maintain  that  short  selling  before  the 
crash  of  1929  was  of  little  benefit  in  checking  the  rise,  althoucdi  dis- 
astrous in  accentuating  the  decline.  The  turning  point  seemed,  ac- 
cording to  this  analysis,  to  come  spontaneously,  and,  once  started, 
short  selling  by  artificially  depressing  prices  caused  business  to 
languish  and  finally  reach  its  i)resent  state.  Now,  stock  prices  al- 
wa>^  respond  in  the  end  to  two  conditions— first,  the  state  and  trend 
of  business  and,  secondly,  the  level  and  direction  of  corporate 
earnings.  '■ 

If  you  will  take  these  charts  [indicating]  and  please  follow  me  in 
this  discussion,  I  think  we  can  explain  this  next  point  a  little  more 
clearly. 
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Exhibit  1 
Comparison  of  industrial  production  an4  industrial  stock  prices 


World's 
Work  In- 
dex of  Pro- 
duction 
(revised  so 
that  first 
quarter 
1928=100) 


1928 — January. . . 
February.. 

March 

April 

May 

June 

July 

August 

September 
October... 
November. 
December. 


Per  cent 

103.6 

98.9 

97.5 

99.0 

101.6 

101.1 

104.6 

107.0 

108.3 

115.5 

122.0 

127.0 


Standard 

Statistics 
Index  of 
Prices  of 

337  Indus- 
trial Stocks 

(revised  so 

that  first 

quarter 

1928=100) 


Per  cent 
99.6 
97.7 
102.7 
108.5 
112.3 
107.8 
107.1 
110.8 
117.9 
120.8 
129.8 
129.5 


World's 
Work  In- 
dex of  Pro- 
duction 
(revised  so 
that  first 
quarter 
1928=100) 


Standard 

Statistics 
i    Index  of 
!    Prices  of 
I  337  Indus- 
I  trial  Stocks 

(revised  so 
1   that  first 
quarter 

1928=100) 


1929— January... 
February.. 

March 

April 

May 

June. 

July 

August 

September 
October... 
November 
December. 


Per  cent 
124.0 
122.0 
120.8 
114.2 
115.0 
120.0 
120.9 
121.9 
118.0 
115.2 
114.1 
108.8 


Per  cent 
139.8 
139.7 
142.1 
140.4 
139.9 
138.7 
147.1 
152.7 
157.0 
141.0 
105.0 
106.6 
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Comparison  of  industrial  production  and  industrial  stock  price*— Continued 


1930— January... 
February.. 

March 

April 

May 

June 

July 

August 

September. 

October 

November. 
December., 


World's 
Work  In- 
dex of  Pro- 
duction 
(revised  so 
that  first 
quarter 
1928-100) 


Per  cent 
91.3 
90,2 
91.0 
97.9 
98.1 
98.3 
92.2 
84.1 
86.9 
80,1 
78.1 
81.0 


Standard 
Statistics 
Index  of 
Prices  of 
337  Indus- 
trial Stocks 
(revised  so 
that  first 
quarter 
1928-100) 


Per  cent 

108.0 

113.0 

118.2 

123.8 

116.2 

104.0 

101.4 

100.6 

101.1 

85.4 

78.7 

73.9 


1931— January., - 
February.. 

March 

April 

May 

June 

July 

August 

September- 
October 

November. 
December. , 


World's 
Work  In- 
dex of  Pro- 
duction 
(revised  so 
that  first 
quarter 
1928=100) 


Per  cent 
79.7 
76.4 
72.6 
75.0 
75.7 
71.8 
70.2 
74,4 
69.5 
65.0 
64.0 
63.6 


Standard 
Statistics 
Index  of 
Prices  of 
337  Indus- 
trial Stocks 
(revised  so 
that  first 
quarter 
1928=100) 


Per  cent 
75.0 
80.1 
81.0 
72.8 
64.8 
62.6 
65.1 
64.1 
55.0 
47.0 
48.9 
»37.6 
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Chart  No.  1  shows  the  course  of  industrial  stock  prices  and  in- 
dustrial production.  The  dotted  line  on  the  chart  is  an  index  of  stock 
prices,  compiled  by  Standard  Statistics.  The  index  of  industrial 
production  is  shown  by  the  black  line.  In  both  cases  the  first  three 
months  of  1928  are  used  as  the  base  equal  to  100.  The  index  of 
industrial  production  is  corrected  for  seasonal  and  price  changes 
as  well  as  normal  growth.  Production  reached  its  peak  in  December, 
1928,  made  an  unsuccessful  attempt  to  break  through  this  high 
point  in  August,  1929,  and  has  since  then  with  a  few  abortive  ex- 
ceptions continued  to  decline.  Stock  prices  on  the  other  hand  did 
not  reach  their  highest  point  until  October,  1929,  nine  months  later. 
Throughout  that  period  of  nine  months  other  forces  than  declining 
security  prices  must  have  been  operating  on  business. 

Starting  in  December — let  us  express  the  matter  in  this  way: 
You  have  there  a  period  of  15  months,  staring  with  December,  1928, 
and  continuing  to  March,  1930.  During  that  period  production, 
starting  from  a  high  point  in  December,  1928,  reaches  a  low  point 
in  March,  1930.  That  is  a  period  of  15  months.  Throughout  that 
period  you  have  rising  security  prices  for  13  of  these  15  months ;  in 
other  words,  security  prices  dropped  only  during  October  and  No- 
vember of  1929. 

Mr.  Oliver.  May  I  ask  you  to  give  us  an  explanation  of  the  dotted 
line  and  the  plain  black  line  ? 

Mr.  Lawrence.  The  solid  line  represents  production. 

Mr.  Oliver.  Production? 

Mr.  Lawrencje.  It  represents  the  output  of  a  number  of  different 
lines  of  business  in  America.^    The  broken  line  is  the  average  of  404 


series 


.rw^  index  used  here  is  the  World's  Work  Index  of  Production  based  upon  the  following 

"I*"  Weight 

1.  Construction j4 

2.  Bituminous-coal    production I_II  _~II  3 

3.  Crude-oil    output Z     _  l 

4.  Cotton  forwardings I  4 

5.  Cotton  cloth  production I  1 

6.  Carloadings,  commodity Z_           I  5 

7.  Electric-power   production 3 

8.  Steel  activity H.II  15 

9.  Automobile  production ZZZZZZZZZZZZZ  6 

Total __"^ 


stocks,  as  computed  by  Standard  Statistics.  So  that  you  may  say, 
in  effect,  that  the  dotted  line  represents  security  prices  and  the  solid 
line  represents  business,  in  so  far  as  it  is  possible  to  measure  both. 
Neither  one  of  these  is  perfect,  you  understand,  but  they  do  give  you 
some  approach  to  the  changes  that  have  taken  place. 

Now,  bearing  in  mind  the  premise  that  the  cause  must  precede  the 
effect  if  short  selling  was  the  cause  of  the  business  depression,  then  it 
must 'have  brought  about,  first,  reduction  in  security  prices,  and, 
second,  the  decline  in  business.  You  will  note  that  it  is  quite  impos- 
sible for  short  selling,  acting  as  a  destructive  force  m  the  market,  to 
disturb  business  sufficiently  to  pull  it  down ;  because  the  interniediate 
factor,  declining  security  prices,  was  not  apparent  in  that  period. 

During  the  15-month  period  from  December,  1928,  to  March,  1930, 
vou  had  a  general  decline  in  industrial  production,  yet  October  and 
'November,  1929,  are  the  only  two  months  in  which  short  selling  could 
apply  During  the  four  months,  after  November,  1929,  stock-market 
nrices  were  rising.  That  was  ineffective  in  bringing  about  a  busi- 
ness revival.  Business  dips  very  decidedly  from  the  end  of  the  year 
down  through  March  of  1930. 

You  have  a  period  there  of  15  months,  from  December,  1928,  to 
March,  1930,  in  only  two  of  which  you  have  declining  security  prices, 
and  in  only  two  of  which,  therefore,  short  selling  could  be  a  factor ; 
and  yet  during  this  entire  15-month  period,  there  is  a  definite  down- 
ward trend  in  business.  Now,  if  short  selling  operates  to  bring  busi- 
ness down,  it  was  certainly  not  operative  in  this  period.  The  decline 
in  industrial  production  from  December,  1928,  to  March,  1930,  was 
22.8  per  cent.  The  net  decline  in  security  prices  during  the  same 
period  was  10.2  per  cent.  In  other  words,  the  evidence  indicates 
that  the  stock  market,  in  so  far  as  it  is  an  institution  reflecting  values, 
has  failed  to  show  an  improvement  because  business  itself  did  not 
contain  the  necessary  elements  of  improvement. 

Exhibit  2 

Aggregate  net  earnings  of  163  industrials,  hy  quarters 

[Compiled  by  Federal  Reserve  Bank  of  New  Yorkl 


Actual  figure 

Adjusted 

index, 
1926=100 

Actual  figure 

Adjusted 

index, 
1926=100 

1926 

1 

$246,000,000 
278, 000, 000 
282, 000, 000 
230,000,000 

253, 000, 000 
288,000,000 
258, 000, 000 
195,000,000 

263,000,000 
322, 000, 000 
343, 000, 000 
301,000,000 

Per  cent 
100.0 
100.0 
100.0 
100.0 

102.8 
103.5 
91.6  i 
84.8 

106.9 
115.8 
121.5 
130.8 

1929 
1 

$344,000,000 
414, 000, 000 
393, 000, 000 
284,000,000 

265, 000, 000 
276, 000, 000 
204,000,000 
116,000,000 

125, 000, 000 

159,000,000 

97,000,000 

Per  cent 
139.8 

2 

2 

148.5 

3 

3 

139.1 

4 

4 

123.4 

1927 

1930 
1 

107.7 

2 

2. 

99.4 

3.V 

3 

72.4 

4..  

4 

50.4 

J                  1928 

1931 
1 

sas 

2.. I 

2 

57.2 

3...  

3 

34.4 

4... 

i\ 
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CxHreiT  Two 
Indices  of  Industrial  and  RAimoAD  Earnings  and  Stock  Prices 


wzexoo 


lOOMtM 


Aggregate  net  earnings  of  It 2  Class  I  railroads 
[Compiled  by  Federal  Reserve  Bank  of  New  York] 


1. 
2. 
3. 
4. 


1. 
2. 
3. 
4. 


1. 
2. 
3. 
4. 


Actual  figure 

Adjusted 

index 
1926=100 

Actual  figure 

Adjusted 

index 
1926=100 

1926 

224,000,000 
272, 000, 000 
394, 000, 000 
342,000,000 

227,000,000 
247, 000, 000 
336,000,000 
276, 000, 000 

217,000,000 
245,000,000 
358,000,000 
373, 000, 000 

Per  cent 
100.0 
100.0 
100.0 

loao 

101.2 
90.8 
85.3 
80.7 

96.9 

90.1 

90.8 

109.1 

1929 
1 

260, 000, 000 
304,000,000 
397,000,000 
314, 000, 000 

176.000,000 
200,000,000 
283,000,000 
226,000,000 

107, 000, 000 
132, 000, 000 
167, 000, 000 

Per  cent 

iiao 

111.8 



2 

3 

4 

100.8 
91.8 

78.5 
73.5 
71.8 
66.1 

47.7 
48.5 
42.4 

1927 

1930 
1 

2 

3 

4 

1928 

1931 
1 

2 

3 

'-> 

Indices  of  stock  prices 

[Compiled  by  Standard  Statistics  Co.) 


Stock  prices 
of  337  in- 
dustrial 
corpora- 
tions, 
1926  =  100 

Stock  prices 
of  33  rail-    | 
roads,       i 
1926=100 

Stock  prices 
of  337  in- 
dustrial 
corpora- 
tions, 
1926=100 

Stock  prices 
of  33  rail- 
roads, 
1926=100 

1926 
1 

Per  cent 

100.3 

94.0 

102.4 

103.3 

107.2 
112.5 
122.6 
131.4 

137.8 
150.9 
154.2 
174.5 

Per  cent 

96.9 

95.5 

103.1 

104.5 

110.3 
117.7 
123.0 
125.3 

124.3 
130.2 
126.9 
132.7 

1929 

1 - 

2... - - 

Per  cent 
193.6 
192.3 
209.7 
162.0 

155.9 

Per  cent 
141.3 
140.6 

i 

3 

3 

4 - 

164.5 
142.8 

4 

1927 

1 

1930 
1 

140.7 

1 

2               

158. 0  i              134. 1 

2 - 

3                 

139.3  !              122.7 

3 

4 

109.4 

108.4 
92.1 
84.7 
61.4 

102.2 

4 

1928 
1 

1931 
1 

loas 

1 

0 

2 

79.4 

z 

3 

65.9 

o 

4 - 

42.0 

Comparison  of  earnings  and  stock  prices 


Indices  of 

stock 
prices  of 
337  indus- 
trial cor- 
porations 

and  33 
railroads, 
1926=100 

Indices  of 
earnings  of 

172  rail- 
roads and 
163  indus- 
trials, 

1926=100 

Indices  of 

stock 
prices  of 
337  indus- 
trial cor- 
porations 

and  33 
railroads, 
1926=100 

Indices  of 
earnings  of 

172  rail- 
roads and 
163  indus- 
trials, 

1926=100 

1926 
1 

98.6 

94.8 

102.7 

103.9 

108.8 
115.1 
122,8 
128.3 

131.0 
140.6 
140.6 
153.6 

100.0 
100.0 
100.0 
100.0 

102.0 
97.2 
88  4 
82.8 

101.9 
103.0 
106.2 
120.0 

1929 
1 -- 

167.5 
166.4 
187.1 
152.4 

148.3 
146.0 
131.0 
105.8 

104.6 

85.8 
75.3 

127.9 

2 

2 .- - 

13a  2 

3 

3 

12a  0 

4 

4 - 

107.6 

1927 
1 

1930 
1 - 

93.1 

2 

2 -  — 

86.5 

3 

3.- - -— 

72.1 

4 

4 

58.3 

1928 
1 

1931 
1 

49.3 

2 

2 

52.9 

3 

3 

38.4 

4 

The  second  chart  provides  a  comparison  of  stock  prices  and  earn- 
ings. In  both  cases  1926  is  used  as  the  base.  Earnings  are  adjusted 
for  seasonal  changes.  Average  stock  prices  for  each  quarter  are 
plotted.  It  may  be  seen  that  stocks  continued  to  rise  in  1927  in  spite 
of  a  decline  in  earnings  for  the  second,  third,  and  fourth  quarters. 
In  the  absence  of  declining  security  prices  what  could  have  caused 
earnings  to  fall  off  in  this  manner! 

Allow  me  to  state  the  simplified  syllogism  which  is  used  to  support 
the  theory  that  short  selling  causes  business  to  decline :  Short  selling 
throws  an  artificial  supply  of  securities  on  the  market.     Security 
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prices  are  depressed,  thus  bringing  losses  to  institutions  and  indi- 
viduals all  over  the  country.  Please  note  that  short  selling  first  of  all 
must  produce  declining  security  prices. 

Now,  you  will  note  here  [indicating  on  chart]  that  during  the  third 
quarter  of  1929  stock  prices  made  a  sharp  gain  and  touched  their 
postwar  peak  while  earnings  fell  off.  You  can  not  pick  on  short 
selling  as  the  cause  of  that  decline  in  earnings,  because  in  that  third 
quarter  of  1929  stock  prices  made  their  sharpest  gains,  whereas  earn- 
^"f  T     /^  ^^^^'^^^  ^o  ^^^1  off  in  that  third  quarter. 

Mr.  Oliver.  Well,  perhaps  the  short  sellers  were  "  busted  "  then  ? 

Mr.  1.AWRENCE.  Possibly  they  were.  They  tried  to  anticipate 
what  was  going  to  happen.  There  is  no  doubt  that  during  that  pe- 
riod the  short  seller  had  come  to  the  conclusion,  since  proved  mis- 
taken, that  stock  prices  had  reached  their  top.  He  matched  his 
judgment  against  others  and  lost. 

The  rate  of  decline  of  earnings  and  prices  thereafter  is  roucrhlv 
similar  with  earnings  leading  the  way.    At  the  end  of  the  third 

?no J  1  ^^?^  ^^^^^  P^^^®^  ^^^^  '^'^-'^  pel'  cent  below  the  level  of 
1926  and  earnings  61.6  per  cent  below.  In  other  words,  earnings  had 
dropped  off  far  more  from  that  base  period  than  stock  price.t-and 
th^in  spite  of  any  influence  that  short  selling  might  have  had 

How  can  it  be  said  that  the  stock  exchange  in  permitting  short 
selling  has  encouraged  an  undue  deflation  in  security  values? 

Ihe  decline  in  security  values  is  due  not  to  short  selling  but  to  the 
extended  liquidation  ot  securities  by  holders  who  felt  previously 
estab  ished  foundations  of  confidence  disintegrating  in  a  disturbed 
world.     Many  citizens  infected  in  better  years  by  the  psycholonry  of 
extravagance  are  now  smitten  by  its  fallacy.     Incomes  were  spent 
betore  they  were  received  and  increases  anticipated  which  failed  to 
materialize.     The  optimism  which  expressed  itself  in  new  era  phi- 
losophy was  repudiated  in  favor  of  a  dour  realism  which  has  brought 
us  to  another  extreme.     Excessive  productive  capacity  in  the  world's 
great  industries,  governmental  tampering  with  the  natural  play  of 
economic   forces,  the  accumulation   of   indigestible  stocks  of  ^-aw 
materials,  the  maladjustment  of  production  and  consumption,  the 
reparation  issue  and  the  unbalanced  state  of  international  economy 
are  all  items  in  that  great  account  which  the  world  to-day  is  tryin'cr 
to  settle,     ro  say  that  short  selling,  a  method  of  expressing  a  iudg'^ 
ment  on  the  fundamental  factors  of  business  and  investment  ap- 
proved by  the  Supreme  Court  of  the  United  States,  by  the  Hucrhes 
Committee  and  more  recently  by  the  Stamp  Commission,  ranks  with 
these  as  a  cause  of  the  depression  or  takes  precedence  over  them  is  to 
Ignore  the  plain  truth  and  court  an  illusion. 

On  the  positive  side  what  useful  functions  does  the  short  sale  to 
merit  the  support  of  its  defenders  ?  Short  selling  is  a  method  wliereby 
a  legitimate  entrant  in  the  market  may  oppose  his  judgment  of  values 
against  that  of  others.  To  hold  a  value  for  an  object  which  differs 
from  that  of  your  neighbors  is  no  offence  against  community  morals 
welfare  or  the  free  and  fair  functioning  of  the  market  place  No 
exchange  of  any  kind  can  ever  take  place  unless  two  parties  meet 
who  have  a  difference  of  opinion  regarding  the  value  of  the  objects 
m  trade.  •' 


Take  for  illustration  the  case  of  a  youngster  who  wants  to  buy  a 
cone  of  ice  cream.  This  chap  has  a  nickel,  which  he  prizes,  but  not 
Rs  hiffhly  as  the  ice-cream  cone ;  in  his  own  mind,  the  ice-cream  cone 
is  worth  more  than  the  coin.  The  vendor  of  the  ice  cream,  on  the 
other  hand,  has  entirely  different  notions;  he  would  prefer  to  have 
the  coin.  The  two  get  together  and  the  transaction  is  consummated. 
Both  parties  have  gained;  each  one  has  obtained  something  of 
greater  value  for  something  of  lesser  value— that  is,  in  his  own 
ludgment— the  vendor  thinks  the  nickel  has  more  value,  and  the 
boy  thinks  the  ice  cream  has  more  value.  Thus  the  exchange  takes 
place  And  that  is  the  essence  of  all  trade— namely,  that  both 
parties  at  the  time  must  have  the  conviction  that  they  are  gaining, 
because  otherwise  there  is  no  occasion  for  them  to  make  the  exchange. 

Mr.  Oliver.  Except  necessity. 

Mr.  Lawrence.  Yes— except,  of  course,  necessity. 

Mr.  Condon.  And  you  would  argue  that,  wherever  there  is  com- 
plete freedom  of  trade,  this  argument  of  yours  will  prevail  i 

Mr.  Lawrence.  Yes;  that  is  true.  „     i.     ,         i. 

A  market  is  a  meeting  place  of  many  people  all  of  whom  have 
some  opinions  regarding  the  value  of  the  objects  to  be  traded,  it  is 
the  difference  of  opinions  which  gives  the  market  volume  and  makes 
trading  possible.  The  short  seller  opposes  his  judgment  against  that 
of  the  group  which  holds  stock,  is  buying  it  or  intends  to  buy  it. 
In  selling  a  hundred  shares  of  United  States  Steel  to  a  buyer  a  short 
seller  says  in  effect,  "  You  are  overvaluing  this  stock  and  undervalu- 
incr  the  dollars  offered  in  payment.  I  think  the  stock  is  worth  less 
and  the  money  more.  I  will  be  a  bull  on  the  purchasing  power  of 
money  and  you  a  bear.     You  will  be  a  bull  on  the  exchange  value 

of  this  stock  and  I  a  bear."  .    ^  ^u        i 

In  other  words,  it  is  the  matching  of  judgment  against  the  value 
of  a  share  of  stock  and  of  the  money.  If  I  sell  a  man  a  share  of 
stock  at  $100,  I  do  so  because  I  think  the  $100  will  be  worth  more, 
as  compared  with  the  stock,  than  it  is  to-day ;  in  other  words,  I  am 
a  bull  on  the  money.  Whereas  the  other  fellow  buys  it  because  he 
thinks  that,  at  some  time  in  the  future,  the  stock  will  be  worth  more 
as  compared  with  the  money ;  he  is  a  bull  on  the  stock ;  he  is  a  bear 
on  the  money.  He  thinks  that  some  time  in  the  future  the  dollars 
which  he  is  paying  will  be  worth  less  than  they  are  at  the  present 
time.  It  is  a  series  of  judgments  applied  to  these  two  things  that 
are  exchanged  between  the  two  parties.  ^i.      x    i 

The  fact  that  the  short  seller  does  not  have  title  to  the  stocks 
he  sells  at  the  time  neither  denies  him  the  right  to  express  this  judg- 
ment nor  does  it  impair  the  value  of  that  judgment  m  making  a 
market.  The  act  of  selling  short  plays  just  as  important  a  part  in 
establishing  a  true  concensus  of  value  for  a  share  of  stock  as  the 

sale  by  the  owner. 

Mr.  Oliver.  But  does  not  the  short  seller  buy  ? 

Mr.  Lawrence.  Yes;  he  buys  later  on.  ,  .       ,  ,      ^ 

Mr.  Oliver.  He  borrows  first,  and  then  he  buys  m  the  stock  at 
some  timp  later  on . 

Mr.  Lawrence.  That  is  right.  First,  he  sells  the  stock,  and  must 
borrow  the  stock  which  he  sells.     At  a  later  time  he  steps  in  and 
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Mr.  Oliver.  That  is,  at  a  later  time  ? 

r.^.^^'^^^l''^-  ^^  *  ^?*?''  *""«•  Express  the  matter  in  this  man- 
ner.  It  you  have  an  opinion  that  a  certain  stock  at  $100  a  share  is 
selling  at  a  higher  price  than  it  is  worth-K)r  let  us  assume  that  it  is 
a  share  of  United  States  Steel  Corporation  stock,  and  make  it  $50 
a  share,  to  accord  with  conditions  to-day.  Suppose  you  have  made 
a  study  of  the  steel  industry.  You  think  that,  owing  to  the  condt 
,  P.T"!i*'l'  automobile  trade  and  other  trades  whicf  use  steel   the 

United  sfifZ  ^ri  "  .Pt"*^<i  ***  depression ;  that  anybody  who  bujs 
United  States  Steel  at  50  is  paying  too  much  for  it.     Now,  that  is 

JhJL^TT-     Xo"  have  a  right  to  mateh  that  judgment' agains 

You  s^Int^T"^'*^  ^r.  P*^  *'"■  '*'  ""^  y""  assime'certain^risks 
Xou  step  into  the  market  and  express  that  judgment.    It  is  only  a 

judgment.  There  are  many  others  in  the  market  at  the  same  tfme 
Zt  TTf  ""'^^  ^""Vk  S?">\di«agree  with  you.  There  is  no  tr^e 
vidLu  l^**"™?'"!  ^^^  '?*h  except  bv  having  these  various  indi- 
viduals step  into  the^  market  and  wort  out  a  consensus  of  value. 
That  IS  the  purpose  of  a  market  place. 

Furthermore,  the  short  seller  has  a  stronger  conviction  in  the 
accuracy  of  his  judgment  than  the  trader  who  sells  from  his  own 

perifies"  p7id  JorZ'o is '^'  *'^  ^''■™^''  "'  '""'^  ^""^'^^-^  ^^^  *•>« 
it  ^l"ff  ifLn  '**«*  «*  United  States  Steel.  One  man  who  owns 
than  y  A^n;v,  "'  ««»!  because  he  thinks  the  share  is  worth  less 
r.rt»  H  ^"^'^^^r,  •"""  borrows  a  share  and  sells  it  for  the  same 
price.    He  also  sells  because  he  thinks  the  share  worth  less  than 

Judgment.'"  "**  *^'  ""*"''"*  '"'"  ^"^^  corroborate  hTs 

Assume  now  that  these  two  men  are  in  error  and  that  the  market 

W^^"""  T?  ^\  T^  ^"^  ^^-  .T^«  ^••^^'^bile  owner  of  the  sha^e  has 
lost  $5     The  short  covers  and  has  an  initial  loss  of  $5. 

In  selling  short  he  had  to  deposit  $15  with  his  broker  as  a  margin 
Throughou  the  week  the  stock  was  loaning  at  an  average  premSm 
of  one-fourth  of  a  point,  25  cents  a  share;  that  is  to  sav,  d^iring  ot 

&n^^ ^^'\'^^''  ''*^  *•*''  ^^"^^  ^^l-^  «nd  uncoveredfhe  hafto  S 
25  cents  for  the  privilege.  ^  -^ 

dnrfni^llf*''''^  is  transferred  in  the  meantime-let  us  assume  that 
during  this  week  the  stock  which  I  have  borrowed  from  vou  I  sell 
to  somebody  else,  and  during  that  week  the  corporation  takes  note 
of  the  stock  ownership  on  its  books,  for  the  purp'ose  of  paying  d^w' 
dends;  and  after  the  stock  is  transferred  the  man  to  whom  I  have 
sold  It  notes  his  name  on  the  books,  let  us  say,  John  Smith  The 
corpora  ion  pays  the  dividend  to  John  Smith;  and  you  who  have 
loaned  the  stock,  do  not  get  the  dividend.  Therefore,'  to  protect 
you,  I  am  under  obligations  to  make  that  good,  and  if  aAy  dividend 
IS  paid  during  the  period  for  which  I  have  borrowed  that  stock  I 
must  pay  it  to  you.  s»tucji,  a 

Mr.  Oliveii.  In  other  words,  the  broker  stands  suretv  for  that 
and  he  must  collect  from  his  customer  ?  ^  ' 

T  Wo^^''''^"*'^'^  ^!u'u'^  ^^^^^  ?^^^  ^^  ^^^^  ^"*  «^  the  margin  that 
I  have  deposited  with  him;  so  that  you  as  the  owner  of  the  stock 


that  I  have  borrowed  in  order  to  s^l  to  John  Smith,  are  protected 

at  all  times.  ^       ^    ^       ^    .         ,        ^« 

Mr.  Oliver.  That  is,  under  the  rule  of  the  stock  exchange  i 

Mr.  Lawrence.  Yes,  sir. 

Mr.  Oliver.  The  broker  can  not  "  fall  down    ?     ^,     ,      ,  . 

Mr  Lawrence.  The  broker  can  not  fall  down.    The  broker  must 

maintain  that  surety,  because  the  broker  acts  as  the  agent  for  the 

^"mToliver.  He  is  agent  for  the  exchange,  besides  being  agent 

for  the  customer?  .  ^      v    -u 

Mr.  Lawrence.  That  is  right;  he  is  agent  for  both.  .  ^  .  ^, 
The  man  who  sold  short  lost  $5,  the  commission  in  buying  the 
stock  back,  interest  on  his  $15,  the  premium  on  the  stock,  $1.75,  and 
Dossibly  a  50-cent  dividend.  On  a  100-share  lot  and  assuming  3  per 
cent  interest  on  money  this  short  paid  $705.86  for  the  privilege  of 
volin-  his  erroneous  judgment.  This  is  $190.86  more  than  the 
actual  owner  of  100  shares  would  have  paid  for  the  same  error  and 
we  have  not  counted  in  this  the  possibility  of  a  dividend  payment, 
which  raises  the  penalty  to  $755.86.  .     ^u        i  «i^,,« 

The  short  seller  is  no  impertinent  interloper  in  the  value  making 
process.  His  risk  is  greater  than  that  of  an  owner  and  he  pays 
handsomely  for  the  privilege  of  the  market  place.  . 

Some  of  the  resentment  directed  against  the  short  seller  is  the 
result  of  a  grave  misapprehension  regarding  the  nature  of  value. 
His  challenge  tossed  into  the  market  place  is  repeatedly  described  as 
an  assault  upon  values.  The  statement  implies  certain  immutable  and 
intrinsic  qualities  in  value  to  question  which  is  impious.  Lvery 
buyer  and  seller  who  participates  in  the  market,  no  matter  how  he 
consumates  his  bids,  whether  by  borrowing  money  to  complete  pay- 
ment, borrowing  stocks  to  complete  delivery,  paying  or  delivering 
out  of  his  own  resources  questions  not  only  the  judgment  of  the  other 
])arty  to  the  transaction  but  the  prevailing  price.  ,    ^  •* 

The  distinctive  qualities  of  value  are  not  m  its  fixity  but  its 
fluidity,  not  its  objectivity  but  its  subjectivity. 

Now,  that  is  very  abstract.  Let  me  enlarge  a  little  on  that  point. 
I  think  many  of  us  have  a  notion  that  value  is  something  that  is 
absolute,  and  that  you  can  apply  a  yard-stick  to  measure  it,  or  that 
you  can  place  it  on  scales  and  weigh  it.  i.  .i.     i  •    j      t^.  • 

Now,  as  a  matter  of  fact,  value  is  nothing  of  the  kind.  It  is 
simply  the  reaction  which  certain  forces  have  upon  us  who  are  think- 
ing of  buying  something,  or  thinking  of  selling  something. 

In  the  case  of  United  States  Steel,  for  example,  suppose  we  hap- 
pen to  know  that  back  of  every  share  of  stock  there  is  a  book  value 
of  $200.  We  know  also  that  back  in  1929,  United  States  Steel  sold 
for  $261  and  over.  During  the  course  of  the  past  few  months. 
United  States  Steel  has  dropped  as  low  as  $35  a  share.  ^^  .     , 

The  point  is,  that  the  people  who  are  buying  and  selling  United 
States  Steel  varied  in  their  judgments  of  its  value ;  that  the  industry 
itself  created  certain  impressions  which  were  purely  mental  and  sub- 
jective and  represented  states  of  feeling  on  the  part  of  the  people  vrho 
were  buying  and  selling.  And  those  states  of  feeling  continued  from 
day  to  day'^and  from  month  to  month. 
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Value  IS  of  that  nature.     It  changes  constantly,  and  there  is 
nothing  absolute  or  fixed  about  it.    You  understand  that,  if  favorable 

™.^Tr/"il°."  ^^^  ^^'^^  exchange,  the  price  of  the  stock  boun.ls 
upward,  but  that  does  not  affect  tte  basic  qualities  of  the  stock- 
it  IS  simply  that  people  have  acquired  a  conviction  that  these  stocks 
are  worth  more. 

Value  is  the  resultant  of  the  estimates  of  eligible  buyers  and  Fellers 
directed  upon  an  object  at  any  moment.  Eligibility  is  established 
by  the  ability  to  buy  and  sell,  the  assurance  of  delivery,  either  of 
money  or  stocks,  and  the  willingness  to  assume  the  risks  of  erroneous 
Tuclgment.  The  fact  of  ownership  is  in  no  sense  essential.  If  I 
beheve  a  certain  stock  is  undervalued  in  the  market  place  and  pledge 
my  credit  in  order  to  enter  my  judgment,  in  other  words,  if  I  buy  on 
margin,  I  lose  no  less  and  gain  no  more  in  the  event  of  a  change 
than  the  man  who  owns  it  outright.  If  I  believe  the  same  stock  is 
overvalued  and  pledge  my  credit  in  support  of  my  conviction,  in 
ottier  words  if  I  sell  short,  I  can  gain  no  more  in  the  event  that  I 
8m  right,  but  may  lose  more  in  the  event  I  am  wrong  than  the  man 
who  owned  the  stock  and  sold  outright.    As  a  mirgin  tmde  on 

or  seTls'outright."'  ""  '""^"''''      "^""^  "'  *^'  "^"  ^^^^"^^ 

Mr.  Oliver   Can  a  man  whose  stock  is  borrowed  ever  lose  if  the 

fan'ircoS  '"'"  P"*  '"'  "  P°''"""  °*  ''"^^  by  a  shorfwho 

Mr.  Lawrence.  I  do  not  beleive  that  has  ever  occurred— although 

tancmSk  5*1  *  "^'^^l-    ^*  "^^S^*  °<='="^  ^^d''^  these  S  - 
stanc^ .  A  stock  might  go  up  to  a  price  that  was  entirely  unexnected 

and  the  margin  of  the  man  who  borrowed  it  might  telnsSnt  to 

cniT  '"^^^'^^rence  between  the  price  of  the  stoc^k  at  the  tb?e  f  "w2 

?£t7oVSi|hrhatetf  sSuJtit'!!!!!'^^'^-    ^^^'^'  ^  '^^^^^^^  ^ 

Mr.  Oliver  (interposing).  Is  the  broker  then  responsible,  too? 

Mr.  Lawrence.  Yes;  I  am  coming  to  that.    In  the  event  that  the 

broker  for  some  reason,  is  in  such  a  poor  position,  with  his  other 

commitments  so  great  that  he  can  notVeet  them,  i'tTs  conceivabl 

incurred.'"'"'  borrowed  might  lose.    But  that  has  never 

It  is  no  crime  to  question  a  value.    Value  is  merely  the  capacitv  to 

^nllt''  "^r-""'^  \^  ^■^"",P  "^  b"y«^«  ""^d  sellers  at  aS  gfven 
moment  It  is  as  ephemeral  and  elusive  as  happiness  and  ac- 
knowledges no  standard.  Even  an  object  with  such  a  stable  founda 
ton  as  a  share  of  United  States  Steel  touches  amaSg  extremes' 
withm  a  short  period  of  time.  It  seems  incredible  in  retrospect  that 
buyers  and  sellers  m  an  open  market  should  have  paid  $260  for  a 
share  of  this  s  ock.  It  is  possible  that  another  day  may  come  when 
the  present  price  will  seems  equally  fantastic.    The  markentlue"^ 

fTurr  This*  futr -r'  "^'^^^  T'}''  participant  make  of  thi 
luture.    ihis  future  IS  compounded  of  many  elements,  the  probable 
earning  power  of  the  stoct,  alternative  investment  opportunU^d 
the  money  rate,  the  purchasing  power  of  the  dollar   the  marl-et^ 
bihty  of  the  security  and  its  resfstance  to  price  CtuatiorL  aT well  as 
bZl  ^f£<=''"^^derations  which  a  particular  buyers  ^sdler  may 


There  is  no  formula  which  can  weigh  these  factors,  niuch  less  estab- 
lish a  common  denominator  that  will  determine  the  intrinsic  value 
of  a  share  of  stock.  That  value  is  an  act  of  judgment,  and  every 
man  and  woman  who  subscribes  to  the  conditions  of  eligibility  has 
a  right  to  express  that  judgment.  The  greater  the  number  of  par- 
ticipants  the  greater  the  approximation  to  the  true  value  which  it 
may  possess  at  the  time. 

In  other  words,  if  I  can  go  with  a  house  that  I  have  for  sale  to  a 
thousand  possible  buyers  and  describe  this  house  to  them,  certainly 
among  that  thousand  possible  buyers  I  will  find  a  great  many  who 
are  interested  in  it  and  will  express  some  judgment  about  the  value 
of  that  house,  in  terms  of  dollars.  And  in  that  way  I  stand  a  much 
better  chance  of  securing  for  that  house  the  true  value  than  if  I  were 
compelled  to  take  it  and  offer  it  to  a  particular  individual  on  the 
street  and  nobody  else.  The  first  man  I  talk  to  might  not  care  for 
that  kind  of  a  house,  but  he  might  buy  it  in  the  expectation  that  he 
would  be  able  to  sell  it  at  a  later  time  at  a  higher  price.  And  in  the 
case  of  the  stock  market,  you  can  multiply  the  number  of  people 
who  might  be  interested  in  that  by  the  thousands— in  fact,  on  the 
stock  exchange  it  would  be  increased  to  millions,  and  you  would 
stand  a  much  better  chance  of  finding  the  true  value  of  the  thing 
offered  for  sale.  And  that  is  the  reason  why  the  stock  exchange  is 
so  insistent  upon  the  freedom  of  the  market  and  the  right  of  the 
short  seller  to  come  in  and  express  his  judgment,  because  it  adds  to 
the  number  of  people  who  are  in  that  market  expressing  their  judg- 
ments of  value. 

Mr.  Oliver.  You  do  not  make  a  contention  that  there  is  no  way 
to  find  out  that  a  stock  is  very  much  inflated  in  value? 

Mr.  Lawrence.  I  beg  your  pardon? 

Mr.  Oliver.  You  do  not  contend  that  there  is  no  way  of  finding 
out  that  a  stock  is  very  much  inflated  in  value,  do  you?  There  are 
certain  extremes  that  anyone  acquainted  with  the  stock  would  recog- 
nize.   Is  that  not  so? 

Mr.  Lawrence.  That  is  true;  yes;  but  they  recognize  it  much 
better  after  the  time  has  passed 

Mr.  Oliver  (interposing).  Well,  do  you  not  think  that  the  officers 
and  boards  of  directors  of  corporations  know  pretty  well  what  the 
value  of  their  stock  is  from  their  earnings? 

Mr.  Lawrence.  They  think  they  do.  The  only  thing  is  that  they 
are  calculating  without  the  help  of  the  market.  I  know  of  cases  in 
1929  where  officers  of  corporations  felt  that  the  stocks  of  companies 
with  which  they  were  connected  were  selling  at  too  high  a  price,  and 
they  went  in  and  sold  short  and  "  went  broke  "  doing  it. 

Mr.  Oliver.  Sold  short,  yes;  but  that  is  different;  they  were 
gambling  with  the  price,  and  betting  that  it  would  go  down. 

Mr.  Lawrence.  But  it  was  their  judgment,  and  it  was  an  honest 
judgment;  and  they  paid  the  penalty  for  the  error. 

Mr.  Oliver.  But  my  point  is  that  not  many  of  the  officers  of  the 
corporations  warned  the  public  that  their  stocks  were  stretched  out 
to  the  capacity  of  a  bubble ;  is  not  that  true  ? 

Mr.  Lawrence.  I  think  it  is  true  that  warnings  were  given.  You 
see  a  man  on  a  board  of  directors  of  a  corporation  is  in  a  very  deli- 
cate position,  and  he  can  not  very  well  go  out  and  tell  the  public, 
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"Gentlemen,  the  stock  of  the  company  in  which  I  am  a  director  is 
selling  at  too  high  a  price." 

Mr.  Oliver.  But  General  Harboard  did  it,  and  Giannini  did  it? 
Mr.  Lawrence.  Yes ;  that  is  true.  Giannini  did  it. 
Mr.  Oliver.  Yes ;  he  said,  "  This  is  in  the  hands  of  speculators, 
and  I  advise  the  public  to  look  out,  because  it  will  surely  collapse." 
Mr.  Lawrence.  Yes;  that  was  an  extraordinary  act  on  his  part. 
Mr.  Oliver.  And  you  regard  it  as  a  kind  of  act  you  would  like  to 
see  performed  by  American  business  men  ? 

Mr.  Lawrence.  It  is  certainly  up  to  him  if  he  is  a  member  of 
the  company,  and  if  he  expresses  that  judgment  it  is  entitled  to  a 
great  deal  of  weight. 

Mr.  Oliver.  But  what  I  am  trying  to  point  out  to  you  is  that 
there  are  others  besides  the  shorts  who  are  responsible  for  depres- 
sion in  the  market;  that  is,  those  who  allow  their  own  stock  to  go 
up  away  above  its  value,  and  the  public  is  treated  like  a  lot  of 
"  suckers  " — when  they  know  that  when  it  goes  up  it  is  bound  to 
go  down — I  think  the  American  business  man  has  a  big  respon- 
sibility for  the  collapse,  because  he  lets  the  stock  go  up  and  be 
stretched  to  "  bubble  "  capacity,  with  full  knowledge  of  the  way  it 
was  going. 

Mr.  Lawrence.  Yes;  but  you  will  realize  the  danger  of  a  man 
going  out  and  advising  the  public  not  to  buy  the  stock  of  his  com- 
pany. 

Mr.  Oliver.  I  have  known  of  cases  where  a  real-estate  agent  would 
say  to  a  woman  who  was  thinking  of  buying  a  certain  piece  of 
property,  "Do  not  buy  my  property  at  that  price;  you  can  not 
niake  it  good  at  any  such  price;  it  is  ridiculous;  the  price  is  too 
high."  I  have  seen  little  "2-penny"  people  who  would  do  that— 
it  is  only  common  honesty. 

Mr.  Lawrence.  That  works  out  better  in  the  case  of  real  estate 
than  it  would  on  the  stock  market.  But  if  I  were  a  director  in 
the  United  States  Steel  Corporation,  and  you  were  buying  its  shares 
at  $210,  and  I  did  advise  you  that  way,  and  then  the  stock  should 
go  up  to  $220, 1  would  feel  very  badly. 

Mr.  Oliver.  Yes;  but  suppose  there  is  only  2  per  cent  of  earnings 

coming  in  on  the  stock  of  the  corporation,  in  place  of  50;  and  the 

stock  goes  up  to  $250.     Is  that  not  some  indication  to  an  intelligent 

business  man  that  there  is  something  wrong  in  the  price  of  the  stock; 

it  would  indicate  that  to  you,  would  it  not? 

Mr.  Lawrence.  It  would.     But  then  the  public  is  very  ungrateful. 

Mr.  Oliver.  It  is  not  a  question  of  gratitude.     The  doctrine  of 

caveat  emptor  can  very  well  apply  in  the  purchase  of  a  horse  or  a 

house ;  but  in  the  case  of  transactions  on  the  stock  exchange,  caveat 

emptor  is  not  a  fair  rule ;  because  the  public  can  not  investigate  every 

single  thing  that   goes   on   there.     The   stock   may   be   that   of  'a 

corporation  which  operates  wholly  in  California ;  and  on  the  stock 

exchange  in  New  York,  how  can  the  average  citizen  that  is  buying 

that  stock  go  out  to  California  and  look  over  the  plant  and  examine 

the  books  of  that  corporation,  and  all  that  sort  of  thing?     He  is 

relying  on  these  directors  and  officers  of  the  corporation,  and  their 

representations  that  the  company  is  doing  a  good  business,  and  their 

stock  is  evaluated  in  the  market.     Is  that  not  so? 


Mr.  Lawrence.  That  is  so ;  and  of  course,  all  of  those  officers  and 
directors  should  give  the  public  information  which  will  enable  it 
to  make  a  judgment. 

Mr.  Oliver.  Yes;  and  when  they  know  that  a  stock  is  inflated  to 
a  tremendous  value,  is  there  not  some  duty  in  ethics  and  in  common 
fairness  on  their  part  to  prospective  buyers  of  the  stock  to  say  to 
them,  "  Be  careful,  this  stock  has  not  that  much  value —  "  ? 

Mr.  Lawrence.  That  is  a  matter  of  great  peril  to  the  business  man 
who  may  do  that. 

Mr.  Oliver.  It  requires  great  courage  and  great  honesty? 

Mr.  Lawrence.  And  then  there  is  always  the  possibility  that  the 
man  may  be  wrong. 

Mr.  Oliver.  Yes;  but  if  he  can  prove  that  he  is  pretty  nearly 
right — and  he  can  prove  it  if  he  knows  that  the  stock  is  earning  only 
2  per  cent  and  it  is  selling  at  $250 — he  can  not  be  challenged  if  he 
tells  the  public  that  he  is  of  the  opinion  that  they  can  not  buy  that 
stock  at  $250  and  make  anything  out  of  it? 

Mr.  Lawrence.  Yes,  that  is  true;  but  you  can  not  restrict  the 
action  of  the  public. 

Mr.  Oliver.  But  you  can  try  to  restrict  their  actions.  In  other 
words,  you  are  pointing  out  that  the  exchange  is  but  the  market 
place,  and  that  the  responsibility  for  prices  rests  somewhere  else 
than  in  the  market  place ;  and  it  rests  on  the  table  tops  of  the  execu- 
tives of  these  great  corporations? 

Mr.  Lawrence.  I  do  not  think  I  can  subscribe  to  that  absolutely. 
Of  course,  if  you  desire  to  have  the  public  advised  about  the  busi- 
ness— and  the  stock  exchange  does  require  by  its  rules  that  full 
publicity  be  given  to  all  corporate  issues  and  about  the  business  of 
the  corporation  whose  issues  are  traded  in  on  the  exchange,  that  is 
all  right;  but  as  to  the  interpretation  of  those  facts  the  public  must 
be  left  largely  to  itself.  And  I  think  where  a  man  does  step  in  and 
offer  advice,  he  is  like  the  proverbial  mediator  who  steps  in  between 
the  Irishman  and  his  wife,  and  who  gets  the  brickbats  and  not  the 
bouquets. 

Mr.  McKeon.  I  suggest  that  you  proceed  with  your  statement, 
Mr.  Lawrence. 

Mr.  Oliver.  Yes;  I  am  very  much  interested  an  your  statement. 

Mr.  Yates.  Yes;  it  is  very  interesting. 

Mr.  Lawrence.  It  is  beside  the  point  to  say  that  a  short  seller  by 
selling  what  he  does  not  own  depresses  the  value  of  the  securities 
held  by  actual  owners.  The  injury  to  these  owners  is  just  as  great 
if  the  stocks  are  sold  by  those  w^ho  have  title  to  them.  Perhaps  they 
are  too  high.  If  the  short  seller  is  wrong,  he  pays  for  his  error.  On 
the  other  hand,  every  time  a  stock  is  purchased  either  outright  or 
on  margin  everyone  on  the  other  side  whether  he  has  sold  a  stock  he 
f)wns  or  one  he  has  borrowed  is  adversely  affected. 

In  other  words,  you  have  that  play  on  both  sides.  If  anybody 
sells  a  share  of  stock,  it  has,  not  a  strong  tendency,  but  some  tendency 
to  cause  values  to  go  down ;  because  the  man  who  sells  the  stock  enters 
his  judgment  on  the  market  place  and  says, 

"  I  think  this  stock  is  not  ^vorth  as  much  as  I  am  getting  for  it ; 
otherwise  I  would  not  sell  it."  And  it  does,  in  a  theoretical  sense, 
affect,  therefore,  the  value  of  all  the  other  holders  of  securities.     And 
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at  the  same  time,  you  have  another  influence  on  the  other  side  of  tlie 
market :  Every  time  a  margin  trader  steps  in  and  buys  a  share  of 
stock,  or  every  time  a  bona  fide  purchaser  steps  in  and  buys  a  share  of 
stock,  there  is  a  demand  for  that  stock ;  and  if  you  happen  to  have 
sold  the  stock  short  before  that,  the  fact  that  others  are  buying  that 
stock  and  sending  it  up  adversely  affects  you.  So  that  there  are 
adverse  influences  resulting  from  judgments  on  both  sides  of  the 
market;  and  you  can  not  say  that  one  of  them  is  injurious  because  it 
happens  to  be  on  the  short  side  and  the  other,  on  the  upward  side,  i< 
beneficial. 

It  can  not  be  emphasized  too  strongly  that  no  man  can  sell  a  stock 
^lort  without  the  consent  of  the  party  from  whom  he  borrows  it 
This  owner  either  tacitly  or  explicitly  permits  the  short  seller,  a 
market  participant  with  an  opinion  of  value  opposed  to  his  own,  to 
sell  his  stock  on  condition  that  it  be  replaced  at  some  later  day.  He 
knows  full  well  that  the  borrowed  stock  will  be  sold  and  that  it  will 
have  a  proportionate  effect  on  the  market.  No  short  sale  is  possible 
without  the  consent  of  a  long  holder.  What  difference  is  there 
between  selling  a  stock  which  you  own  or  lending  it  to  another  to 
be  sold  ?  How  can  we  distinguish  the  effect  on  the  market  ?  Who 
is  the  agent  of  primary  responsibility  in  this  transaction,  the  man 
who  borrows  the  stock  or  the  man  who  lends  it? 

Now,  we  have  been  taking  a  mild  vengeance,  if  you  please— or, 
rather,  we  have  been  criticizing  the  short  seller  for  taking  stock 
which  he  does  not  own  and  tossing  it  into  the  market,  thereby  chal- 
lenging the  judgment  of  others  who  have  bought.    We  seem  to  con- 
centrate on  the  short  seller,  and  seem  to  forget  that  that  short  seller 
can  not  sell  stock  without  first  securing  the  consent  of  the  man  from 
whom  he  borrows  it,  and  the  man  from  whom  he  borrows  it  knows 
full  well  that  the  man  to  whom  he  lends  the  stock  is  going  to  sell  it. 
and  it  will  have  some  effect  on  the  market. 
Mr.  Oliver.  That  change  has  only  recently  been  made  in  the  rules? 
Mr.  Lawrence.  That  recent  amendment  in  the  rules  was  not  im- 
portant, because  the  man  has  always  had  the  right  to  say  to  his 
broker,  "  I  subscribe  to  this,  except  that  you  can  not  lend  stock  that  I 
am  buying  on  margin."    That  has  always  been  the  rule.     The  trouble 
has  come  about  due  to  the  lack  of  knowledge  of  their  rights  by  many 
buyers;  and  so  recently  the  Stock  Exchange  has  come  out  with  a 
new  rule,  and  it  has  redefined  the  rights  of  a  holder  of  long  stock. 
and  placed  the  responsibility  for  lending  long  stock  on  the  shoulders 
of  the  brokers. 
Mr.  Oliver.  For  lending  long  stock  ? 
Mr.  Lawrence.  For  lending  long  stock. 

Mr.  Celler.  Well,  heretofore  there  was  a  general  authorization  on 
the  part  of  the  margin  trader  that  the  stock  could  be  loaned  by  his 
margin-trading  broker? 
Mr.  Law^rence.  That  is  right. 

^   Mr.  Celler.  But  now  they  require  a  specific  authorization  in  everv 
instance  ? 

Mr.  Lawrence.  Yes. 

Mr.  McKeown.  They  go  further  than  that.    They  even  require 
the  broker  to  notify  the  man  at  the  time  of  the  contract. 


Mr.  Celler.  That  is  right.  There  was  heretofore  a  general  au- 
thorization. '       '  n  A 

Mr.  Lawrence.  There  was  a  general  authorization  at  first,  and 
at  the  time  the  man  made  his  trade  he  could  say  to  his  broker,  "  You 
can  not  lend  my  stock  on  margin  to  anybody  who  wishes  to  sell  it. 

Mr.  Oliver.  The  trouble  was  that,  in  signing  the  customer's  card, 
in  making  the  agreement,  the  customers  thought  that  the  broker  had 
the  right  to  sell  that  stock  to  protect  the  broker's  interest  in  it  aris- 
ing out  of  that  transaction.  But  the  broker  then,  by  the  mere  power 
of  loaning  given  in  the  customer's  card,  took  the  liberty  of  loaning 
it  to  another  broker  whose  customer  desired  to  bear  down  the  price 
of  the  stock,  as  against  his  own  customer's  desire  to  see  the  stock  go 
up ;  and  it  was  that  action,  without  the  definite  consent  and  under- 
standing of  the  customer  who  was  long,  that  led  those  customers  into 
a  practical  revolution;  because,  while  they  were  hoping  to  see  it  go 
up,  their  own  broker,  exercising  not  the  duty  of  protecting  the  bar- 
sain  between  himself  and  his  customer,  but  protecting  some  agree- 
ment between  him  and  fellow  brokers,  loaned  that  stock  to  somebody 
that  desired  to  use  it  for  the  purpose  of  bearing  that  stock  down. 
And  it  was  that  that  led  many  courts— and  particularly  Mr.  Justice 
Black  only  the  other  day — may  I  put  that  decision  in  the  record, 
Mr.  Chairman?  It  is  a  magnificent  decision.  I  would  like  permis- 
sion to  have  that  inserted  in  this  record. 

Mr.  McKeown.  That  may  be  inserted  at  the  end  of  Mr.  Lawrence's 
statement. 

Mr.  Oliver.  Yes ;  I  would  like  for  Justice  Black's  decision  to  go 
in,  because  it  shows  that  those  customers  never  dreamed  that  their 
stock  was  going  to  be  loaned  except  for  the  purpose  of  protecting 
the  account  which  the  broker  had  with  them;  they  thought  that  it 
was  not  going  to  be  loaned  for  the  purpose  of  bearing  down  the 
stock  which  tkey  had  bought  for  the  purpose  of  seeing  it  go  up. 
That  is  what  led  to  this  revolution  among  the  customers. 

Mr.  Celler.  Would  you  say  that  it  was  a  revolution  among  the 

customers  ? 

Mr.  McKeown.  We  must  conclude  these  hearings. 

Mr.  Oliver.  Let  us  stay  here  and  finish  them.  We  can  hear  Judge 
Sabath — I  will  stay  here  as  long  as  necessary. .  I  am  very  much  in- 
terested. So  that  the  time  used  by  Mr.  Lawrence  will  not  be  taken 
from  the  time  of  Judge  Sabath. 

Mr.  Celler.  Will  you  answer  that  about  the  revolution,  Mr.  Law- 
rence ? 

Mr.  Oliver.  Well,  I  will  withdraw  the  word  "  revolution." 

Mr.  McKeown.  As  I  remember  it,  the  impression  has  always  been 
that  this  right  to  loan  stock  was  in  the  broker's  contract,  and  never 
was  called  to  the  attention  of  the  customer;  it  was  like  those  things 
they  put  into  insurance  policies,  and  so  on. 

Mr.  Lawrence.  That  is  correct. 

Mr.  McKeown.  All  those  provisions  are  just  written  in,  and  the 
man  signs  the  contract  without  it  being  called  to  his  attention,  and 
he  did  not  know  it  was  in  there,  as  a  matter  of  fact;  but  he  was 
bound  by  what  he  signed.  But  now  the  duty  is  on  the  broker  to  get 
the  positive  consent  of  his  customer  ? 

Mr.  Celler.  That  is  right. 
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Mr.  Lawrence.  That  is  right.  I  think  it  is  only  fair  to  say  that 
the  brokers  did  not  intend  to  deceive  their  customers,  and  that  the 
customers  exercised  that  right. 

Mr.  McKeown.  But  the  practice  was  to  put  it  in  and  the  man  did 
not  know,  as  a  matter  of  fact,  that  it  was  in  there  ? 

Mr.  Lawrence.  That  is  correct. 

Mr.  McKeown.  And  now  .the  burden  is  on  the  broker  to  get  spe- 
cific consent  of  his  customer? 

Mr.  Lawrence.  That  is  correct;  the  burden  has  been  placed  on  the 
broker;  so  that  there  can  not  be  such  a  misunderstanding  in  the 
future. 

Mr.  McKeown.  You  may  proceed,  Mr.  Lawrence. 

Mr.  Lawrence.  The  shrewd  and  foresighted  owner  of  stock  will 
freely  tolerate  these  judgments  of  value  even  though  he  disagrees 
with  them.  He  knows  from  previous  experience  that  his  judgment 
is  not  infallible.  It  would  be  unwise  to  deny  those  who  do  not  share 
his  views  a  right  to  express  their  adverse  opinions.  They  are  a 
distinct  market  force.  To  shut  them  off  by  a  narrow  exercise  of 
the  right  of  ownership  would  be  analagous  to  the  well-known  prac- 
tice of  the  ostrich  who  hides  his  head  in  jthe  sand  in  order  to  avoid 
disagreeable  circumstances.  The  storm  comes  upon  this  bird  sud- 
denly. He  has  made  no  adjustment  to  meet  it,  established  no  de- 
fenses. That  is  exactly  what  happens  in  a  market  which  permits 
no  short  selling.  Changes  are  sudden  and  extreme.  Because  nor- 
mal processes  of  anticipa,tion  have  been  denied,  the  consequences  are 
catastrophic.  It  would  be  difficult  to  find  evidence  more  conclusive 
on  this  point  than  our  own  experience  with  gold  futures  durintr  the 
Civil  War.  *^ 

The  imperative  financial  necessities  of  the  Civil  War  compelled 
the  Government  to  issue  greenbacks  in  an  amount  which  could  not 
be  mainjtained  by  available  supplies  of  gold.  A  dollar  is  defined 
by  laws  as  23.22  grains  of  pure  gold.  As  long  as  the  Government 
IS  willing  and  able  to  support  this  value,  23.22  grains  of  gold  and 
a  dollar  remain  equal.  The  moment  the  Government  confesses  an 
inability  to  maintain  this  ratio  the  value  of  gold  in  terms  of  money 
rises.  This  is  precisely  what  happened  to  the  dollar  in  the  latter 
part  of  1861,  even  as  it  happened  jto  the  pound  sterling  on  September 

^1,    lt70l. 

Henceforth  gold  was  bought  and  sold  as  any  other  commodity,  both 
on  a  spot  and  future  basis.  The  rise  in  the  value  of  gold  and  the 
decline  in  ,the  value  of  the  greenbacks  caused  extreme  annoyance 
to  the  Secretary  of  the  Treasury  and  Congress.  Congress  had  de- 
clared the  new  currency  legal  tender  and  made  the  age-old  error 
of  attempting  to  fix  its  value  by  legislative  fiat.  Consequently,  the 
judgment  of  the  market,  clearly  denying  the  ability  of  Congress 
to  fix  values,  was  provoking.  Then,  as  now,  a  villain  was  sought, 
and  he  proved  to  be  speculation,  particularly  the  heinous  practices  of 
selling  what  was  not  owned.  On  June  17,  1864,  Congress  enacted 
a  law  which  prohibited  all  speculation  in  gold,  particularly  the 
sale  of  gold  which  the  seller  could  not  deliver  within  24  hours. 
When  the  law  was  enacted  the  price  of  $100  in  gold  was  $198  in 
greenbacks.  On  July  1,  two  weeks  after  the  law  was  passed,  gold 
touched  $285.     On  the  following  day  Congress,  realizing  its  error, 


repealed  the  law.  The  denial  of  the  market  right  jto  anticipate  the 
future  by  speculative  buying  and  selling  had  accentuated  fluctuations 
and  produced  results  the  exact  opposite  of  those  intended. 

The  ability  of  short  selling  to  reduce  the  range  of  price  fluctua- 
tions and  make  such  changes  more  gradual  is  demonstrated  by  a 
comparison  of  prices  on  the  stock  exchange  and  those  of  nonlisted 
securities.  Standard  Statistics  Co.  has  compiled  an  index  of  404 
listed  stock  issues  and  another  index  of  20  New  York  bank  and  trust 
company  stocks  which  are  not  listed.  The  latter  have  a  wide  market 
and  are  in  every  sense  comparable  to  the  listed  stocks.  The  sole 
difference  is  that  the  bank  stocks  can  not  be  sold  short  for  speculative 
purposes  with  the  same  facility  as  a  listed  stock. 

Let  us  consider  now  the  range  of  fluctuations  of  these  two  groups : 

We  find  that  in  1929  the  404  stocks  which  could  be  sold  short 
had  an  average  weekly  fluctuation  of  13.23  per  cent;  whereas  the 
20  stocks  which  could  not  be  sold  short  had  an  average  weekly 
fluctuation  of  24.82  per  cent. 

And  so  we  find  in  1930  that  the  404  stocks  which  could  be  sold 
short  had  a  weekly  range  of  fluctuation  of  5.75  per  cent,  and  the 
20  stocks  which  could  not  be  sold  short  easily  had  a  range  of  10.57 

per  cent.  r  -,  i  an 

In  1931,  the  stocks  which  could  be  sold  short  had  a  range  of  14.9b 
per  cent,  and  the  stocks  that  could  not  be  sold  short  had  a  weekly 
range  of  15.71  per  cent. 

In  other  words,  the  movement  up  and  down  on  a  fixed  scale  was 
greater  in  those  stoclis  which  could  not  be  sold  short  and  less  in 
those  which  could  be  sold  short,  tending  to  prove  that  short  selling 
reduced  the  range  of  fluctuation. 

If  we  define  intelligence  as  the  ability  to  profit  by  experieiice  and 
education  as  the  capacity  to  prevent  self-deception,  then  it  is  an 
act  of  intelligence  and  the  mark  tf  an  educated  man  to  encourage 
and  procedure  which  will  facilitate  the  expression  of  realities.  As 
the  owner  of  steel  stock  which  I  have  bought  at  $40  in  the  conviction 
that  it  is  worth  more,  I  am  interested  in  having  my  judgment  tested. 
Did  I  pay  too  much  for  it?  The  short  seller  can  speed  the  issue. 
His  offer  of  my  stock  will  bring  other  buyers  into  the  market.  Will 
they  pay  as  much  as  I  paid  ?  Will  they  pav  more  or  less  ?  It  is  to 
my  interest  to  know  what  the  consensus  of  judgment  is  regarding 
the  value  of  my  stock  at  this  time. 

The  short  seller  adds  to  the  volume  of  the  market  and  offers  an 
added  challenge  to  values.  If  I  fear  the  issue,  I  should  not  have 
made  my  investment  in  the  first  place,  or  having  made  it,  and  still 
fearful,  I  should  retire  to  the  woods  and  refuse  to  follow  the  market 
record.  These  two  courses  would  at  least  have  the  merit  of  intellec- 
tual honesty.  Instead  of  following  either  the  opponents  of  short 
selling  are  now  attempting  to  strangle  adverse  market  judgments 
by  legislation. 

There  are  two  ways  in  which  the  short  sale  is  a  definite  aid  to 
the  long  side  of  the  market.  Again,  we  take  a  hundred  shares  of 
United  States  Steel  for  illustration.  The  last  price  was  $40.  A 
market  participant  who  thinks  this  too  high  sells  a  hundred  shares, 
borrowed  from  another  man  who  thought  the  price  too  low.  The 
latter  had  bought  a  hundred  shares  on  margin.    He  had  deposited 
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$15  on  each  shares,  and  asked  the  broker  to  borrow  the  remaining 
$25.  As  these  shares  are  sold  short  the  broker  receives  $4,000  from 
another  buyer  and  this,  together  with  the  $1,500  deposited  as  margin, 
by  the  short  seller,  enables  him  to  finance  the  original  owner. 

In  other  words,  assume  that  you  have  bought  100  shares  of  stock 

at  $40,  and  you  have  deposited  a  margin  of  $15,  and  the  broker  has 

gone  out  and  borrowed  the  other  $25  for  you.     That  involves  a 

resort  to  the  bank.    It  means  that  money  must  be  brought  from  the 

outside.     Now,  I,  as  a  short  seller,  step  in,  and  your  broker  with 

your  consent  lends  me  the  100  shares,  on  which  you  have  paid  $15. 

You  and  he  both  know  that  I  disagree  with  you  on  your  judgment 

of  the  value  of  that  stock.    How  are  we  to  know  whether  I  am  right 

in  my  estimate  of  value?    And  so  I  take  out  the  100  shares  of  stock 

and  sell  them.    Now,  the  broker  says  to  me,  "  In  order  to  do  that 

you  must  deposit  $1,500  as  a  margin;"  he  is  speaking  to  me  as  a 

short  seller.    Therefore,  as  the  result  of  my  entrance  into  the  market, 

the  broker  has  $5,500  which  he  would  not  have  if  I  had  not  stepped 

in.    Now,  that  $5,500  is  used  to  finance  the  purchase  by  you  of  100 

shares  of  stock. 

Mr.  Celler.  Which  might  make  the  price  of  the  stock  go  up? 

Mr.  Lawrence.  Yes;  unfortTUnately  for  me — ^to  the  extent  that 

you  are  a  factor  on  the  other  side  of  the  market,  it  has  a  tendency 

to  send  the  price  up. 

Mr.  Oliver.  And  the  short  seller  can  not  stay  in  unless  he  is  able 
to  put  up  more  margin  ? 

Mr.  Lawrence.  Yes,  sir;  in  other  words,  he  can  not  be  a 
"  kibitzer."    If  he  steps  in  he  must  put  his  money  down. 

Mr.  Oliver.  And  he  must  put  up  more  margin  if  the  stock 
goes  up  ? 

Mr.  Lawrence.  Yes;  he  must  do  as  everybody  else  does.  He  is 
not  a  gratuitous  interloper. 

Mr.  Celler.  And  he  may  have  to  pay  a  premium  on  the  stock? 
Mr.  Lawrence.  Yes ;  he  may  have  to  pay  a  premium.  And  if  you 
count  everything  that  is  done,  his  possible  loss,  the  payment  of  com- 
missions, and  everything  else,  it  is  probable  that  he  must  pay  more 
for  the  error  that  he  makes  than  you  would  if  you  bought  100  shares 
of  stock. 

Mr.  Oliver.  Has  there  ever  been  a  calculation  made  as  to  the 
amount  of  money  made  by  short  operations,  as  compared  w^ith  the 
amount  made  by  long  operations?  Do  you  make  more  money  by 
short  selling  than  by  going  long  on  the  market  ? 

Mr.  Celler.  Mr.  Whitney  said  that  short  sellers  never  die  rich. 

Mr.  Lawrence.  I  can  say  that,  in  a  great  country  like  ours,  with 
the  benefit  of  the  prosperity  that  we  had  for  so  many  years,  that  a 
steady  rise  has  been  apparent  in  prices.  The  dice  are  loaded  against 
the  short  ^eller.  He  is  betting  against  the  trend;  and  I  am  sure 
that,  if  it  were  possible  to  determine  the  gains  made  by  short  selling 
and  the  gains  made  on  the  long  side  of  the  market,  there  would 
not  be  any  comparison,  because  the  vast  majority  of  them  would 
be  found  to  be  on  the  long  side. 

Mr.  McKeown.  The  short  seller  seems  to  have  come  into  his  pe- 
riod of  prosperity  now,  however  ? 


Mr.  Lawrence.  The  sun  undeniably  is  shining  on  the  short  seller 

Mr.  Oliver.  And  the  pending  tax  bill  might  have  an  effect  on  the 

niarket  ? 

Mr.  Lawrence.  That  is  possible,  of  course. 

Now,  then,  there  are  two  ways  in  which  the  short  seller  can  help. 
He  always  creates  an  obligation  to  return  to  the  market  place  for 
an  equal  amount  of  the  stock.  It  is  a  mistake  to  assume  that  he 
creates  a  new  supply.  He  takes  a  part  of  the  existing  supply,  sells 
it  and  then  undertakes  to  buy  it  back.  If  the  addition  to  the  supply 
is  in  any  sense  artificial,  the  addition  to  the  demand  in  the  form  of 
repurchase  is  equally  so.  This  accumulation  of  buying  obligations 
on  the  short  side  was  used  effectively  by  the  stock  exchange  to 
check  a  threatened  runaway  movement  in  prices  after  England  an- 
nounced the  abandonment  of  the  gold  standard.  The  incident  has 
been  seized  by  critics  of  short  selling.  One  group  denies  that  the 
exchange  authorities  acted  in  good  faith.  It  contends  that  short 
selling  was  suspended  on  this  occasion  to  prevent  the  shorts  from 
demoralizing  the  market,  that  the  rush  to  cover  forced  prices  up- 
ward, that  the  exchange  again  stepped  in  and  removed  the  restriction 
on  short  sales  in  order  to  protect  the  short  speculator.  Consider 
the  premises  which  this  contention  necessitates. 

1.  That  the  authorities  of  the  New  York  Stock  Exchange  are 
dishonest  and  deliberately  deceived  the  public  in  explaining  their 
course  of  action. 

2.  That  short  selling  could  demoralize  the  market. 

3.  That  the  short  interest  exercises  a  dominant  influence  upon  the 
New  York  Stock  Exchange  and  can  compel  any  course  of  action 
which  will  promote  their  interest  and  preserve  them  against  the 
consequences  of  their  own  conduct. 

The  New  York  Stock  Exchange  is  not  infallible,  and  like  every 
other  human  institution  in  an  uncertain  world  makes  mistakes. 
Every  citizen  is  at  liberty  to  question  any  conclusion  which  the 
exchange  authorities  derive  from  a  given  set  of  facts.  He  has  the 
same  right  in  examining  the  policies  of  the  exchange.  The  charge 
of  bad  faith,  entirely  aside  from  its  dubious  fairness,  argues  a 
stupid  incompetence  on  the  part  of  the  exchange  to  anticipate  the 
consequences  of  deliberate  public  deception. 

If  short  selling  can  demoralize  the  market  no  group  will  suffer 
more  than  the  men  who  have  the  privilege  of  trading  in  that 
market.  The  value  of  that  privilege  depends  entirely  upon  the  main- 
tenance of  orderly  conditions.  The  damage  to  the  market  structure 
and  the  injury  to  the  trading  privilege  would  far  exceed  any  gains 
accruing  from  short  Selling.  Here  again  the  assumption  argues  an 
inability  on  the  part  of  the  exchange  to  appreciate  its  own  best 
interests. 

The  premise  of  short  dominance  in  the  stock  exchange  and  the 
dictation  of  exchange  policies  by  bears  is  a  strain  upon  normal 
credulity.  Consider  the  fact  that  margin  owners  of  stock,  even  in 
a  bear  market,  outnumber  the  shorts  more  than  10  to  1,  10  bulls  to 
every  bear,  even  to-day;  that  a  sharp  and  sustained  decline  in  the 
market  has  a  devastating  effect  upon  commissions.    The  average  man 
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interested  in  speculation  can  not  see  the  short  side.  He  is  naturally 
a  bull.  If  prices  do  go  down,  for  whatever  reasons,  it  has  a  tendency 
to  reduce  volume  and  cut  commissions.  If  you  own  100  shares  of 
stock  and  you  think  that  particular  company  is  going  on  the  rocks 
or  going  to  have  poor  business,,  you  sell  that  with  a  desire  to  get 
back  your  investment. 

Mr.  Oliver.  When  the  stock  goes  down  3  or  4  points  lower  on 
the  whole  market — some  may  go  down  10. 

Mr.  Lawrence.  That  is  right. 

Mr.  Oliver.  There  are  only  a  few  shares  along  the  line.  Every 
time  it  goes  down  generally,  it  does  not  all  get  in  the  hands  of  the 
bear. 

Mr.  Lawrence.  That  is  the  rule. 

Mr.  Oliver.  It  always  gets  into  the  hands  of  the  bull  if  the  en- 
tire market  rises. 

Mr.  Lawrence.  That  is  right. 

Brokers,  like  most  other  human  beings,  are  fundamentally  opti- 
mistic and  derive  as  little  satisfaction  from  declining  prices  as  the 
rest  of  us.  Most  brokers  carry  their  own  capital  in  the  form  of 
securities  which  suffer  during  a  decline.  Drastic  recessions  in  secu- 
rity prices  always  invite  popular  criticism  of  the  exchange  and  agi- 
tation for  outside  regulation.  In  the  light  of  these  obvious  facts 
why  should  the  exchange  submit  to  exclusive  guidance  of  the  short 
interest?  Were  this  even  fractionally  true  it  would  terminate  at 
once  the  usefulness  of  the  security  market  and  no  group  realizes 
this  more  acutely  than  the  men  who  determine  the  conduct  and 
policies  of  the  New  York  Stock  Exchange. 

The  character  of  the  step  which  England  took  on  September  20 
unquestionably  justified  the  exchange  authorities  in  the  assumption 
that  it  would  release  a  flood  of  liquidation.  The  abandonment  of 
the  gold  standard  was  tantamount  to  a  repudiation  of  all  English 
obligations  payable  in  pounds  sterling.  It  was  a  startling  con- 
fession for  a  sovereign  power  to  make  in  time  of  peace.  However 
after  the  first  reaction  it  was  felt  that  the  step  might  relieve  Eng- 
land of  a  part  of  her  debt  burden,  reduce  domestic  costs,  make  her 
a  more  formidable  competitor  in  world  trade,  mitigate  her  unem- 
ployment problem,  and  on  the  whole  show  an  immediate  balance 
in  favor  oi  England.  There  was  the  further  possibility  of  similar 
action  by  other  nations,  since  realized,  the  general  abandonment  of 
the  gold  standard  and  a  period  of  world-wide  inflation  in  which 
the  equities  represented  by  common  stocks  would  rise  in  market 
value.  This  started  a  counter  buying  movement  in  the  presence 
of  which  the  ban  on  short  selling  w^as  no  longer  necessary.  In  fact 
it  was  sorely  needed  at  this  point  to  check  an  unwise  exaggeration 
of  the  prospects.  As  soon  as  this  became  apparent  the  exchange 
authorities  removed  the  restrictions  on  short  selling. 

Another  group  of  critics  argue  that  the  ban  on  short  selling  being 
a  prop  in  emergency  should  be  maintained  throughout  as  a  con- 
structive force  in  the  market.  This  ignores  the  plain  fact  that  a 
measure  justified  by  an  emergency  may  prove  harmful  under  normal 
conditions.  Uncle  Sam  operated  the  country's  railroad  system  as  a 
war  measure.  Few  students  in  favor  of  it  as  an  emergency  measure 
are  prepared  to  support  permanent  Government  operation.    A  pa- 


tient seriously  ill  is  given  oxygen  as  a  last  resort.  Do  physicians 
advocate  this  as  a  prop  for  the  maintenance  of  normal  health  ?  The 
restriction  of  short  selling  on  this  occasion  was  an  intelligent  effort 
to  use  arbitrarily  certain  reserves  of  buying  power  in  the  market  to 
check  a  threatened  flood  of  liquidation.  Were  it  used  continuously 
it  could  never  fulfill  its  emergency  function. 

^luch  capital  has  been  made  by  critics  of  short  selling  and  writers 
with  a  flair  for  the  spjectacular  and  the  dramatic  of  the  alleged 
*'bear"  raids  and  manipulation  of  prices  by  shorts.  The  charges 
betray  a  palpable  ignorance  of  the  power  of  economic  forces  and  the 
futility  of  artificial  attempts  to  control  them.  Consider  some  notable 
attempts  at  bull  raiding  which  have  taken  place  during  the  past  year. 
On  October  31,  1931,  the  Federal  and  State  Governments  of  Brazil 
controlled  directly  and  indirectly  that  country's  total  supply  of 
coffee,  38,000,000  bags.  This  is  Voughly  three  times  the  average 
])roduction  of  coffee  in  Brazil,  and  twice  the  total  world  consump- 
tion. What  effect  has  this  extraordinary  artificial  control  had  upon 
coffee  prices?  On  February  3,  1931,  Rio  coffee  in  New  York  was 
(juoted  at  634  cents.  A  year  later  in  February,  1932,  the  same 
coffee  was  quoted  at  7  cents  a  pound,  a  rise  of  3.7  per  cent.  In  spite 
of  an  unprecedented  control  of  supply  with  the  full  support  of 
Federal  and  State  Governments,  with  outside  banking  assistance 
aggregating  $100,000,000  and  the  deliberate  destruction  of  surplus 
coffee,  the  growers  of  Brazil  were  barely  able  to  move  the  price  of 
coffee  in  the  face  of  a  world  insistent  upon  another  level.  On  No- 
vember 24, 1931,  the  chairman  of  the  Federal  Farm  Board  announced 
that  the  board  was  then  holding  178,656,187  bushels  of  wheat,  equal 
to  77.3  per  cent  of  the  total  visible  supply  of  231,049.000  bushels. 
He  also  gave  the  total  purchases  of  the  board  as  329,641,052  bushels 
equal  to  37  per  cent  of  the  estimated  crop  of  892,271,000  bushels  for 

1931.  What  was  the  result  of  this  epic  effort  to  check  the  sweep  of 
natural  market  forces?  On  February  3,  1931,  the  price  of  No.  2  red 
winter  wheat  at  Chicago  w^as  95  cents  per  bushel.     On  February  2, 

1932,  the  same  wheat  was  selling  for  74%  cents,  a  decline  of  21.5  per 
cent. 

Under  date  of  November  22  the  Farm  Board  announced  an  agree- 
ment with  southern  bankers  to  continue  withholding  a  total  of  6,400,- 
000  bales  of  cotton,  the  greater  part  of  which  has  been  held  off  the 
market  throughout  the  past  year.  At  the  time  this  constituted  52.7 
per  cent  of  the  total  visible  supply  of  domestic  stocks  amounting  to 
12,137,000  bales.  How  effective  was  this  challenge  to  the  power 
of  the  market?  On  February  2,  1931,  the  price  of  1  pound  of  mid- 
dling upland  cotton  at  New  York  was  10.5  cents;  on  February  3, 
1932,  the  price  of  the  same  cotton  at  the  same  place  was  6.6  cents, 
a  decline  of  37.2  per  cent. 

These  experiments  were  supported  by  every  device  and  resource 
which  the  agencies  of  the  growers,  bankers,  and  governments  could 
summon.  They  were  free  of  legal  restraints.  The  directing  bodies 
Were  clothed  with  extraordinar}^  powers.  Yet  the  record  demon- 
strates the  dismal  futility  of  the  effort  to  halt  the  application  of 
cultural  market  forces.  Nevertheless  this  overwhelming  testimony 
has  not  prevented  repeated  charges  that  short  interests  can  manipu- 
late security  prices  and  are  a  substantial  cause  of  current  distress. 
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Consider  the  statistical  position  of  this  short  interest  and  contrast 
It  with  the  foregoing  examples.  On  February  1, 1932,  the  total  short 
position  on  the  New  York  Stock  Exchange  was  3,600,263  shares  out 

?rr.Li^}^K^V^^^^  ^^  ^^^^^^  ^^^^^s  aggregating  1,319,232,336,  equal  to 
U.U0274  of  the  suppl;yr,  or  a  little  more  than  one-quarter  of  1  per  cent 
of  the  total.  To  this  is  ascribed  greater  power  in  manipulating  the 
market  price  than  77.3  per  cent  of  the  total  supply  of  wheat  in  the 
hands  of  the  Farm  Board,  the  52.7  per  cent  of  the  visible  supply  of 
cotton,  and  practically  complete  control  of  coffee  stocks  by  the 
Brazilian  National  Coffee  Council.  The  ownership  and  manipula- 
tion of  this  one-quarter  of  1  per  cent  of  the  total  supply  of  securities 
is  charged  with  a  decline  of  approximately  50  per  cent  in  the  indu- 
trial  production  of  the  country  from  the  high  point  of  1928  and 
a  drop  of  76.3  per  cent  in  security  prices.  Alice  in  Wonderland  in 
her  most  fantastic  flights  of  fancy  never  conjured  up  such  an  inver- 
sion of  logic. 

The  highly  imaginative  accounts  of  bear  raids  assume  an  iniquitous 
concurrence  among  short  seUers.  Obviously  an  isolated  trader  with 
a  few  thousand  shares  can  hardly  hope  to  drive  the  market  down 
unaided. 

Mr.  Oliver.  The  few  thousand  shares  are  always  one  particuhir 
stock.  It  might  have  a  tendency  to  drag  it  down.  Is  that  not  the 
situation  ? 

Mr.  Lawrence.  Of  course,  you  have  to  assume  first  that  the  shares 
that  are  sold  are  a  very  substantial  part  of  the  total  of  that  par- 
ticular issue. 

Mr.  Oliver.  But  when  you  talk  of  a  couple  of  thousand  shares, 
you  are  talking  of  one  issue,  not  the  entire  market. 

Mr.  Lawrence.  Very  true;  but  this  power  is  never  at  any  time 
concentrated  on  one  lot.  It  is  spread  over  30  or  35  or  40  or  50  dif- 
ferent ones. 

Mr.  Oliver.  Do  you  not  see  the  weakness  of  that  proposition?  If 
you  do  concentrate  on  two  or  three  leaders  and  drag  them  down,  then 
you  drag  down  those  that  follow. 

Mr.  Lawrence.  I  say,  sir,  that  first  of  all  you  must  assume  the 
amount  involved  is  a  very  substantial  part  of  the  particular  stock  of 
which  you  are  talking. 

Mr.  Oliver.  Yes;  but  a  comparison  of  the  entire  output  of  tlie 
market  is  not  exactly  fair  to  those  who  contend  that  bear  raiding  on 
individual  stocks  have  an  effect  on  the  entire  market.  ^ 

Mr.  Lawrence.  It  is  there,  in  this  sense:  The  1,300,000,000  shares 
of  stock  listed  at  the  present  time  are  in  the  hands  of  men  who  are 
potential  buyers  and  potential  sellers.  Outside  of  those  who  own 
these  stocks,  there  are  millions  of  people  who  are  ready  to  step  in 
the  market.  If  you  have  ever  been  in  a  brokerage  house,  you  know 
that  every  customer's  man  in  the  house  has  a  list  of  buyers  and 
sellers.  A  man  may  have  an  order  to  buy  100  shares  of  General 
Electric,  if  it  drops  down  to  20.  It  may  at  the  time  be  21.  He  is 
not  willing  to  pay  21,  but  he  thinks  20  is  a  good  price.  In  most 
instances  that  order  is  multiplied  by  many  others.  It  is  quite  im- 
possible to  say  how  many  there  are,  but  we  know  there  are  millions 
of  orders  of  that  kind.  As  soon  as  the  price  drops  down  it  immedi- 
ately brings  a  flood  of  potential  buyers  into  the  market.    The  same 


iv  true  on  the  other  side.  As  prices  go  up,  a  good  many  of  those 
who  hold  stocks  will  think  the  stocks  are  overvalued.  You  can  not 
compare  the  total  number  of  shares  of  stock  sold  on  the  market  with 
the  number  sold  short,  because  you  will  continue  to  find  others  on 
the  edge  of  the  market  who  have  not  actually  signfied  their  inten- 
tion to  buy,  but  who  are  potential  buyers  or  potential  sellers^  as  the 
case  may  be.  I  think,  on  the  whole,  it  is  probably  a  fair  position  to 
take  the  short  interest  and  compare  it  with  the  total  amount  listed. 
It  is  necessary,  to  be  effective,  to  have  fellow  conspirators.  Con- 
sider the  difficulty  of  achieving  effective  concerted  action  which  will 
endow  one-quarter  of  1  per  cent  of  the  outstanding  supply  of  a  com- 
modity with  the  power  to  precipitate  prices  to  lower  levels.  First, 
we  have  the  difficulty  of  numbers.  On  September  21  the  total  short 
interest  of  3,697,000  shares  was  held  for  9,369  accounts.  On  Novem- 
ber 24  the  total  short  interest  of  3,584,610  shares  was  held  for  12,254 
accounts.  It  is  absurd  to  suppose  that  agreement  could  be  effected 
among  a  sufficient  number  of  these  accounts  to  bring  about  concerted 

action. 

In  the  second  place,  the  stock  exchange  authorities  are  firmly  op- 
posed to  market  interference  of  any  character  which  is  demoralizing 
or  interferes  with  the  free  and  natural  expression  of  market  judg- 
ments. The  authorities  have  vigorously  investigated  all  charges  of 
deliberate  raiding. 

Mr.  LaGuardia.  What  authorities? 

Mr.  Lawrence.  The  stock  exchange  authorities. 

In  spite  of  their  constant  presence  on  the  scene,  their  familiarity 
with  the  conditions  of  the  market  and  the  power  which  they  have 
over  members,  they  have  not  been  successful  in  detecting  a  single 
instance  of  these  highly  publicized  raids  upon  the  market.  Under- 
stand, they  may  take  place,  but  I  want  to  emphasize  the  fact  that  the 
stock  exchange  authorities  are  just  as  much  if  not  more  interested 
than  any  other  constituted  authority  in  discovering  these  conspiracies 
among  short  sellers  to  artificially  change  prices. 

Mr.  LaGuardia.  Would  it  be  impossible  for  these  authorities  to  be 

concerned  in  it  ? 

Mr.  Lawrence.  To  participate  in  such  an  act? 

Mr.  LaGuardia.  Yes. 

Mr.  Lawrence.  I  would  not  say  it  would  be  impossible ;  no. 

Mr.  Celler.  As  far  as  investigations  have  disclosed,  there  has  been 
no  participation  by  members  of  the  stock  exchange  in  such  acts  ? 

Mr.  Lawrence.  No. 

The  authorities  are  severe  and  uncompromising  in  the  application 
of  penalties  to  any  member  who  violates  its  rules.  The  discovery  of 
participation  by  a  member  in  a  deliberate  and  concerted  attempt  to 
depress  security  prices  would  cause  his  expulsion  from  the  stock 
market,  a  penalty  from  which  there  is  no  appeal  and  for  which  there 
is  no  commutation. 

There  has  been  altogether  too  much  of  a  tendency  to  speak  of 
the  short  seller  as  a  particular  and  distinct  species  of  market  trader. 
The  discussion  assumes  that  a  group  of  speculators  have  taken  a 
>hort  position  on  the  market  as  a  whole  and  maliciously  sold  the 
^^ntire  United  States  short  throughout  this  period  of  declining  busi- 
iiess  and  security  prices.    I  know  of  no  trader  who  has  taken  such 
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a  position.  I  have  discussed  the  matter  at  length  with  many  men 
and  women  who  make  a  livilihood  in  the  stock  market.  It  has  been 
impossible  to  discover  a  single  sinister  and  consistently  saturnine 
short  seller.  The  short  seller  invariably  exercises  meticulous  dis- 
crination  in  his  commitments.  His  position  is  based  not  upon  the 
hypothesis  that  the  entire  country  is  in  a  permanent  state  of  decad- 
ence but  rather  that  the  particular  c()inj)anies  have  a  future  which 
has  not  been  adequately  discounted  in  the  prices  of  their  securities. 

This  same  short  trader  may  be  long  in  other  stocks  at  the  same 
time.  The  short  seller  and  the  long  buyer,  in  other  words,  are  often 
the  same  person  although  short  and  long  positions  will  be  held  in 
different  stocks.  A  particular  trader  may  be  predominantly  bear- 
ish or  bullish  at  any  given  moment.  Rarely  do  we  find  a  speculator 
unequivocally  and  completely  bearish  or  bullish.  He  is  constantly 
exercising  the  prerogatives  of  intelligence  and  is  attempting  to  an- 
ticipate the  probable.  He  is  seeking  to  make  an  early  personal  ad- 
justment to  the  future.  To  this  end  he  studies  conditions  carefully 
and  makes  his  decision. 

The  short  seller  has  been  criticized  in  current  literature  as  well  as 
in  some  of  the  opposing  testimony  for  his  lack  of  altruism.  It  is 
alleged  that  he  experiences  no  sense  of  responsibility  for  the  stability 
of  the  market  and  is  actuated  by  no  loftier  motive  than  the  desire 
for  profit.  It  seems  a  trifle  strange  that  a  man  or  woman  pursuing,' 
a  legitimate  livelihood,  assuming  gi-eat  risks  and  exercising  pains- 
taking judgment,  in  an  occupation  whose  legality  and  social  value 
have  been  repeatedly  recognized  by  the  highest  authorities,  should  be 
condemned  for  acknowledging  the  acquisitive  motive. 

This  criticism  could  be  comprehended  in  Russia  where  the  ambi- 
tion to  make  a  profit  and  accumulate  worldly  substance  is  under 
fanatical  taboo.  Why  such  a  position  should  be  entertained  in  a 
society  where  individual  initiative  is  still  granted  a  measure  of  free 
play  is  not  clear.  Particularly  difficult  is  it  to  understand  such  a 
position  when  assumed  by  a  corporation  lawyer,  an  investment  coun- 
selor, a  professional  writer  or  a  business  man.  There  is  a  general 
suspicion  that  no  one  of  these  classes  labors  for  the  love  of  service 
alone.  It  is  possible  that  each  one  might  in  an  unguarded  moment 
admit  the  unholy  aspiration  of  personal  gain.  Why  ask  the  short 
seller,  who  uses  his  wits  and  pledges  his  credit  and  legal  tender 
upon  the  soundness  of  his  judgment  to  be  burdened  with  magnificent 
social  responsibilities  which  none  of  his  critics  have  been  known  to 
embrace  ? 

Although  it  is  difficult  to  see  how  ethical  considerations  are  in  any 
way  involved  in  a  free  market  judgment  accompanied  by  every  nor- 
mal risk,  much  has  been  made  of  the  ethical  indefensibility  of  selling 
a  stock  not  owned  at  the  time  of  sale  by  the  seller.  Selling  a  bor- 
rowed stock  is  in  every  respect  on  a  par  with  the  purchase  of  a  stock 
or  anything  else  with  borrowed  money.  The  short  borrows  his  stock 
and  sells  it  with  the  conviction  that  the  stock  should  be  worth  less 
and  money  more. 

He  realizes  what  few  of  his  critics  appreciate,  that  a  sale  is  an 
exchange  and  that  it  is  just  as  logical  to  think  of  money  being  sold 
as  it  is  to  think  of  a  stock  being  sold.  When  he  offers  a  share  of 
stock  for  $40  he  is  buying  $40  because  he  considers  money  in  terms  of 


the  stock  undervalued  and  believes  that  it  will  rise.  He  is  a  bull  on 
money  and  a  bear  on  stock.  If  he  can  subsequently  exchange  $35 
for  a  share  of  stock,  his  position  will  have  been  justified.  The  bear 
sells  a  stock  short  and  buys  money  long.  The  bull  sells  money  short 
and  buys  a  stock  long.  The  bull  is  convinced  that  money  is  over- 
valued. The  bear  believes  it  undervalued.  The  bull  sells  the  money 
which  he  does  not  own;  the  bear  sells  the  stock  which  he  does  not 
own.  If  the  short  injures  the  equity  of  those  who  own  stocks,  then 
the  bull  just  as  certainly  injures  the  equity  of  everyone  with  a  bank 
account  or  cash  in  his  pocket.  In  so  far  as  deliberate  intent  plays 
any  part  in  the  process  the  short  seller  is  trying  to  depress  the  value 
of  stocks  and  the  long  buyer  is  trying  to  depress  the  value  of  money. 
Speculators  on  both  sides  of  the  market,  however,  are  too  intelligent 
to  try  to  deflect  the  direction  of  basic  economic  movements  by  their 

own  conduct. 

Finally,  a  word  must  be  said  regarding  the  motives  of  the  stock 
exchange  in  defending  short  selling.  It  has  been  charged  that  the 
exchange  authorities  are  defending  the  practice  for  no  other  reason 
than  the  desire  to  earn  the  commission  which  a  short  sale  makes 
possible.  This  attributes  a  degree  of  stupidity  and  blindness  to  its 
own  interests  which  scarcely  flatters  the  exchange.  If  short  selling 
is  in  any  way  a  contributing  cause  of  our  current  distress,  then  the 
exchange  is  the  worst  sufferer  from  its  own  malfeasance. 

Exhibit  Three 
c*?:,  Activity  in  Production,  Distribution  and  Finance  5& 
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1928 

January 

February 

March 

April 

May 

June 

July 

August 

September... 

October 

November... 
December 


Financial 
activity 


Per  cent 
100.8 


January. 
February.. 

March 

AprU 

May 

June.. 

July 

August 

September. 
October — 
November. 
Decembw.. 


1929 


97.4 

96.4 

106.8 

117.2 

119.3 

113.0 

99.7 

98.9 

113.9 

123.1 

136.8 


141.0 
137.2 
136.8 
134.5 
128.0 
124.4 
122.3 
131.0 
139.6 
141.0 
163.0 
167.2 


Produc- 
tion 


Per  cent 

102.4 

97.8 

96.6 

97.9 

99.6 

99.1 

103.2 

106.9 

107.1 

114.1 

12a  8 

125.4 


122.7 
120.7 
119.2 
113.0 
113.8 
118.7 
119.3 
120.6 
116.8 
114.0 
112.9 
107.4 


Distribu- 
tion 


Per  cent 
97.9 
98.4 
97.5 
98.0 


101. 

102, 

102. 

101. 

100. 

103. 

1016 

106.8 


107.2 
106.3 
106.3 
106.8 
105.8 
105.0 
106.1 
108.1 
111.1 
111.2 
111.6 
111.3 


1930 

January 

February.. 

March 

April 

May 

June 

July 

August 

September- 
October.... 
November. 
December.. 


Financial 
activity 


1931 

January 

February... 

March 

April 

May 

June 

July 

August 

September.. 

October 

November. . 
December... 


Per  cent 

116.8 

97.7 

97.6 

104.0 

112.0 

104.2 

94.1 

84.0 

72.1 

72.5 

80.4 

76.6 


70.9 
67.0 
68.5 
72.6 
69.8 
66.6 
63.7 
57.2 
5a4 
65.6 
68.8 
63.0 


Produc- 
tion 


Per  cent 
90.3 
89.2 
90.0 
96.8 
97.0 
97.2 
91.2 
83.2 
86.0 
79.2 
79.2 
80.1 


78.8 
75.6 
71.8 
74.1 
74.9 
71.0 
69.4 
73.6 
68.7 
64.4 
63.3 
62.9 


Distri- 
bution 


Per  cent 
101.5 
97.2 
95.8 
97.4 
96.5 
947 
92.6 
91.5 
91.3 
87.2 
87.2 
86.6 


83.2 
82.5 
80.3 
81.2 
82.0 
81.2 
80.5 
77.2 
76.4 
74.6 
74.0 
71.4 


World's  Work  publishes  monthly  an  index  consisting  in  turn  of 
three  component  indexes,  one  representing  financial  activity,  a  sec- 
ond distribution,  and  the  third  production.  Financial  activitj'  is 
measured  by  volume  of  stock  sales,  volume  of  bond  sales,  range  of 
fluctuation  in  stock  prices,  money  rates,  new  financing,  bank  debits 
in  New  York  City,  and  rate  of  circulation  of  bank  deposits  in  New 
York  City.  This  constitutes  a  comprehensive  measure  of  financial 
activity.  An  examination  of  Chart  3  shows  that  this  activity  from 
which  the  financial  community  derives  its  sustenance  has  suffered 
more  than  either  distribution  or  production.  Whereas  distribution 
has  dropped  26  per  cent,  financial  activity  has  declined  60  per  cent. 
If  short  selling  is  a  substantial  cause  of  this,  then  the  financial  com- 
munity is  deliberately  committing  hara  kiri. 

Consider  the  factor  of  income.  In  1929,  1,124,990,980  shares  of 
stock  were  sold  on  the  big  board.  In  1931  this  volume  had  declined 
to  576,921,426  shares,  a  drop  of  48.7  per  cent.  During  these  same 
two  years  the  aggregate  value  of  the  1,375  seats  on  the  exchange 
declined  from  $679,250,000  to  $196,930,250,  a  loss  of  $482,319,750. 
This  drop  in  the  value  of  memberships  alone  probably  exceeds  all 
the  commissions  earned  on  short  sales  since  the  New*^  York  Stock 
Exchange  was  first  established  in  1792.  It  is  as  logical  to  say  that 
a  man  deliberately  fires  his  home  in  order  to  collect  insurance  cover- 
ing 5  per  cent  of  its  value  as  it  is  to  say  that  the  New  York  Stock 
Exchange  supports  a  practice  which  has  caused  inestimable  distress 
throughout  the  world — ^but,  nowhere  more  than  in  the  purlieus  of 
the  exchange  itself — in  order  to  collect  added  commissions.     Either 


c 


f^hort  selling  is  not  a  cause  in  any  degree  of  the  present  depression 
or  the  stock  exchange  is  deliberately  inviting  stupendous  losses.  The 
conclusion  is  inescapable  that  the  exchange  is  at  least  honest  in  its 
conviction  that  short  selling  is  necessary  to  a  free  and  orderly  market. 
The  vulnerability  of  the  financial  community  to  losses  during  de- 
pression makes  it  equally  clear  that  short  selling  in  its  own  honest 
judgment  can  not  be  a  contributing  cause  of  our  current  afflictions. 

There  is  little  in  the  past  conduct  of  the  stock  exchange  to  indi- 
cate a  subordination  of  public  duty  to  private  profit.  No  group 
of  men  on  earth  understand  and  appreciate  the  value  of  a  free,  open 
market  as  do  these  men.  They  have  repeatedly  abjured  opportuni- 
ties for  handsome  profits  in  order  to  maintain  the  integrity  of  the 
world's  greatest  security  exchange.  No  market  on  earth  is  so  ex- 
acting in  its  listing  requirements  as  the  New  York  Stock  Exchange. 
It  can  not  certify  values  because  the  very  nature  of  value  makes 
such  a  fixation  impossible.  It  does  insist  upon  the  maximum  amount 
of  informative  and  accurate  facts  regarding  enterprises  whose  se- 
curities are  admitted  for  trading. 

It  was  the  insistence  of  the  New  York  Stock  Exchange  upon  the 
fullest  publicity  which  resulted  in  the  organization  of  the  curb  mar- 
ket. Had  the  New  York  Stock  Exchange  then  been  more  lax  in  this 
respect,  it  could  have  obtained  all  that  business  for  its  members.  It 
held  to  certain  high  standards  and,  as  a  result,  companies  which 
refused  to  meet  those  standards  got  together  and  established  the 
curb  market. 

Had  the  authorities  been  interested  in  profits  alone,  they  could 
easily  have  relaxed  their  requirements.  Again  throughout  1928  and 
1929,  when  investment  trusts  were  the  speculative  favorites,  the 
stock  exchange  might  have  enriched  its  members  by  permitting  the 
ready  listing  of  this  type  of  security.  In  practically  every  stock 
market  in  Europe  "  puts  "  and  "  calls  "  are  freely  admitted  as  a 
normal  part  of  the  speculative  market  practice.  Here  again  the 
stock  exchange  has  traveled  the  second  mile  with  the  public  and 
denied  this  highly  speculative  and  equally  lucrative  practice  to  its 
members.  Its  restrictions  upon  advertising  by  members  is  another 
check  upon  volume  of  business  and  profits,  the  results  of  an  un- 
comprising  desire  to  maintain  the  highest  possible  standards  for 
its  members.  These  facts  are  all  well  known  to  the  critics  of  short 
selling.  Nevertheless  they  blithely  leap  to  the  conclusion  that  short 
selling  is  tolerated  by  the  exchange  in  clear  contravention  of  public 
interest  for  no  other  reason  than  to  line  the  pockets  of  its  members 
with  added  pelf. 

Mr.  Oliver.  I  would  like  to  put  in  the  record  a  decision  by  Justice 
Black  of  the  Supreme  Court  of  the  State  of  New  York,  entitled 
Jines  et  al.  versus  De  Ronde.  It  appeared  in  the  Law  Journal  of 
^ew  York  State  on  February  25,  1932. 

Mr.  LaGuardia.  Mr.  Chairman,  I  am  very  glad  my  colleague  from 
^ew  York  has  put  this  decision  in  the  record,  it  is  not  only  a 
scholarly  decision,  but  gives  the  activities  and  practices  of  the  New 
A  ork  Stock  Exchange  m  a  most  accurate  and  fascinating  manner. 

(The  decision  referred  to  is  as  follows:) 

11583&— 32— SER  5,  PT  2 ^3 
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Supreme  Court — Trial  Term,  Part  IV 

(By  Mr.  Justice  Black) 

Jones  et  al.  v.  De  Ronde.  Plaintiffs  in  this  case,  wlio  are  members  of  tlie 
New  York  Stock  Exchange,  sued  defendant  for  $17,951.44,  balance  on  a  cus- 
tomer's account,  and  also  claimed  that  there  was  an  "  account  stated "  as 
between  the  plaintiffs  and  the  defendant  by  reason  of  the  fact  that  an  ac- 
count had  been  mailed  defendant,  which  he  had  accepted  and  retained  with- 
out objection.  Upon  this  account  at  the  bottom  were  the  words :  "  It  is  agreed 
that  all  securities  purchased  or  sold  on  margin  or  deposited  in  this  account 
may  be  pledged  by  us  with  other  securities  or  otherwise  used  in  accordance 
with  the  customs  of  members  of  New  York  or  Philadelphia  Stock  Exchanges, 
and  that  on  default  as  to  margin,  we  may  buy  or  sell  said  securities  without 
notice  of  time  and  place  of  sale.  Please  examine  this  statement  at  once, 
reporting  promptly  any  discrepancy  that  may  appear  therein.  If  a  report  is 
not  received  within  10  days,  the  account  will  be  considered  correct."  Plain- 
tiffs also  sought  to  sustain  their  contention  by  a  printed  agreement  signed  by 
the  customer  which  will  be  referred  to  later.  This  agreement  was  headed 
in  big  type  "Customer's  signature  card."  The  body  of  the  agreement  is  in 
nonpareil,  6-point  type.  A  copy  of  it  is  attached  at  the  end  hereof.  Defend- 
ant denies  that  anything  is  due  plaintiff's  and  claims  that  he  repeatedly  pro- 
tested to  plaintiffs  as  to  the  correctness  and  accuracy  of  the  statements  that 
plaintiff's  had  8ent  him,  and  denied  plaintiff's'  athority  to  make  some  of  the 
trades  the  account  showed.  The  "Customer's  signature  card"  offered  in 
evidence  was  signed  by  the  defendant,  who  is  being  sued  for  the  balance, 
and  "accepted  by"  the  plaintiffs  by  three  letters  written  in  lead  pencil  m 
the  left  side  at  tlie  bottom.  This  "customer's  signature  card,"  within  its 
printed  dimensions  of  8  by  5  inches  (from  which  must  be  deducted  the  I's 
by  1  inch  for  margin  and  signatures)  contained  455  words,  and  it  will  be  ob- 
served that  after  the  reassuring  expression  that  "stocks  and  securities  are 
pledged  to  the  broker  as  collateral  security"  it  provides  "that  such  stocks, 
securities,  and  commodities  may  be  loaned  by  the  brokers"  (this  means  that 
stocks  bought  by  the  signer  of  the  card  could  be  loaned  by  the  broker  for 
"short  sale"  deliveries  in  which  the  plaintiffs  had  no  interest,  but  which 
could  have  only  the  effect  of  "  bearing  "  the  stocks  covered  by  plaintiffs'  pur- 
chases),  "or  may  be  pledged,  either  separately  or  with  other  securities,  for 
any  amount,  and  commodities  carried  by  the  broker  for  the  customer's  ac- 
count, or  supplied  by  theui  against  sales  by  the  customer,  may  be  sold  or 
purchased  at  brokers  board,  or  at  public  and  private  sale,  without  notice  ot 
such  sale  or  purchase  deemed  necessary"  (presumably  in  the  opinion  of  the 
broker)  "for  the  broker's  protection;  that  brokers  may  in  said  purchases  or 
sales  act  as  principal  if  tliey  so  desire;  that  in  the  event  of  such  sales  or 
purchases  being  insufficient  to  liquidate  the  account,  the  customer  agrees  to 
pay  the  balance  due  upon  demand."  It  will  be  observed  that  in  the  first 
paragraph  of  this  "customer's  signature  card"  the  customer  says:  "I  desire 
to  arrange  with  you  to  act  as  brokers  for  me,"  and  that  the  expression  in 
the  second  paragraph  above  quoted  is  that  the  brokers  may  in  said  purchases 
or  sales  act  as  principal  if  they  so  desire.  We  thus  find  that  in  the  same 
contract  the  customer  states  his  desire  that  the  plaintiffs  (the  brokerage 
firm)  act  as  his  broker  and  that  the  brokers  exact  the  agreement  that  thej 
may  act  as  "  principals,  if  they  so  desire."  This  may  mean  that  the  broker 
may  act  as  principal  in  dealing  with  outsiders,  but  by  no  flight  of  legal  fau<'.\ 
could  they  act  as  principals  to  their  customer  who  had  in  the  first  line  oi 
the  agreement  expressed  his  desire  that  the  brokerage  firm  should  act  as  his 
"broker"  It  is  difficult  to  conceive  of  a  more  one-sided  agreement,  or  one 
more  unfair.  To  hold  that  it  bound  defendant  would  be  to  assume  that  t  le 
defendant  understood  all  the  whole  technical  and  intricate  workings  of  tue 
stock  exchange  and  its  Stock  Clearing  Corporation,  and  all  the  customs  o 
the  exchange  or  market  where  the  transactions  are  executed,  and  the  couit 
would  also  have  to  assume  that  the  defendant  (the  customer)  knew  all  the 
amendments  to  the  rules  or  by-laws  governing  the  New  York  Stock  Exchange 
and  its  clearing  house.  The  constitution  of  the  New  York  Stock  Exchan;,e 
comprises  49  pages  in  The  Law  of  Stock  Brokers  and  Stock  Exchange^ 
(Meyer),  containing  26  articles  and  124  sections,  some  of  which  sections  ha^e 

^  The  rules  otthe  stock  exchange  cover  34  pages,  22  chapters,  125  sections,  and  20 
subdivisions.    Stock-exchange  rules  relating  to  the  delivery  of  securities  cover 


10  pages,  with  264  sections.  By-laws  of  the  Stock  Clearing  Corporation  consist 
of  13  articles,  39  sections,  and  11  subdivisions,  covering  12  pages.  Rules  of  the 
Stock  Clearing  Corporation  cover  41  pages,  with  41  rules  and  35  subdivisions. 
Of  course,  most  of  these  voluminous  provisions  do  not  apply  to  the  present  case. 
The  defendant  testified  that  he  was  not  very  familiar  with  the  transactions 
between  the  broker  and  his  customer,  although  this  was  denied  by  plaintiffs.  If 
tlie  court  should  give  the  effect  to  the  contentions  which  plaintiffs'  attorneys 
contended  for,  it  would  mean  that  if  a  customer  agreed  to  be  bound  by  a  state- 
ment of  account  by  a  broker,  and  did  not  object  within  10  days,  that  he  could  not 
afterwards  be  heard  to  say  what  the  truth  was  about  the  account,  even  though, 
as  occurred  in  this  case,  there  were  errors  which  the  plaintiff  itself,  subsequent 
to  the  rendition  of  the  first  accounts,  discovered  and  corrected,  and  if  this 
court  should  hold  that  the  broker  had  the  unlimited  and  all-embracing  powers 
covered  by  the  contract  contained  in  the  customer's  signature  card,  the  broker 
would  have  the  right  to  lend  stocks  (bought  by 'the  customer  for  a  rise)  to 
himself  or  others  for  the  purpose  of  making  deliveries  under  so-called  short 
sales.  The  effect  of  such  a  ruling  would  be  that  a  broker  holding  such  a 
monstrous  contract  as  that  contained  in  the  customer's  signature  card 
could  take  the  very  stocks  the  customer  had  bought  with  the  expectation  and 
hope  of  a  rise  and  deliver  them  to  another  customer  of  their  own  or  of  some 
other  broker,  so  that  such  other  customer  of  their  own  or  of  another  broker 
could  under  the  rules  of  the  exchange  use  these  very  shares  to  hammer  down 
the  price  not  only  of  those  shares  themselves,  but  of  the  entire  list  of  shares 
dealt  with  on  the  exchange.  Because  holders  of  the  same  shares  as  those  bought 
hy  the  customer  must  protect  their  accounts  when  called  for  margins  by  cash 
deposits  realized  from  the  sale  of  any  other  shares  they  may  own.  No  one  who 
has  the  least  knowledge  of  the  market  would  ever  believe  that  a  customer  who 
signed  a  customer's  signature  card  ever  had  any  such  intention.  If  the  in- 
tention of  the  plaintiff's  had  been  to  apprise  the  customer  of  the  effect  of  what 
he  was  signing,  they  could  have  specially  set  out  in  the  customer's  signature 
card,  signed  by  the  customer,  that  the  broker  was  authorized  to  use  the  stocks 
which  he  had  purchased  for  defendant  to  make  deliveries  under  short  sales. 
This  was  done  in  the  contract  in  the  case  of  Klapp  v.  Bache  (229  App.  Div.  415) . 
Then  the  broker  only  had  the  right  under  his  contract  to  use  the  customer's 
stocks  in  this  manner  if  there  was  a  failure  on  the  part  of  the  customer  to 
comply  with  the  provisions  in  the  agreement  in  the  customer's  signature  card. 
In  the  present  case  there  is  no  such  limitation.  It  would  serve  no  useful  purpose 
to  characterize  this  vicious  customer's  signature  card.  It  can  be  compared 
to  nothing  except  a  commercial  "  dead  fall."  The  only  comparison  that  sug- 
gests itself  to  this  contract  on  the  customer's  signature  card  is  to  say  that 
it  is  in  the  nature  of  a  self-starting  financial  guillotine  prepared  by  the 
plaintiff  for  the  customer.  Of  course  it  is  conceivable  that  a  plaintiff  might 
never  take  advantage  of  such  drastic  and  unconscionable  provisions,  but  the 
potential  effects  of  this .  customer's  signature  card  are  beyond  calculation  in 
the  damage  that  might  be  done  the  customer  who  .signed  it  if  the  broker 
saw  fit  to  invoke  it  and  the  courts  should  enforce  it.  It  is  totally  one-sided  for 
the  benefit  of  the  broker.  It  lacks  consideration,  because  for  this  entire  parting 
with  his  rights  the  customer  secures  no  correlative  advantage.  It  seeks  in  its 
(lose  fine  print  to  entirely  repeal  the  law  of  the  State  of  New  York  first  set 
forth  in  the  case  of  Markham  v.  Jaudon  (41  N.  Y.,  235),  where  it  was  clearly 
held  that  the  relation  of  the  customer  and  the  broker  is  that  of  pledgor  and 
pledgee,  and  that  the  broker,  from  the  time  the  order  is  given,  is  acting  for 
the  customer,  and  that  he  has  no  right  to  sell  out  a  customer  without  reason- 
5il)le  notice  that  further  margins  are  necessary,  so  that  the  customer  may  have 
the  right  to  furnish  thein  in  order  to  protect  his  trades.  For  his  work  for  a 
customer  the  broker  is  i)aid  a  commission,  and  upon  the  difference  he  advances 
between  the  margins  put  up  by  the  customer  and  the  value  of  the  stock, 
he  is  paid  interest,  presumably  no  lower  interest  than  he  pays  for  the  money 
borrowed  for  the  customer's  benefit.  He  has  no  right  whatever,  esi)ecially 
i'»  the  absence  of  any  failure  on  the  part  of  the  customer  to  carry  out  his 
ajcreements,  to  lend  stocks  bought  for  a  rise  in  the  market  to  other  accounts 
(•!■  to  other  brokers  for  the  purpose  of  making  deliveries  under  short  sales 
where  the  ouly  tendency  can  bo,  at  least  temporarily,  to  depress  the  market 
fi"d  to  that  extent  destroy  the  value  of  the  customer's  stock  which  he  has 
innocently  bought  for  a  rise  in  the  market. 

There  is  no  evidence  that  this  agreement  was  dictated  or  has  been  approved 
hy  the  New  York  Stock  Exchange  or  its  stock  clearing  corporation,  but  the  agree- 
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ment  by  express  terms  attempts  to  use  the  prestige  of  the  stock  exchange  and 
its  stock  clearing  corporatiun  by  providing  that  all  transactions  are  subject 
to  their  rules.  To  enforce  this  fantastic  agreement  against  defendant  would 
be  tantamount  to  holding  that  the  "customer's  signature  card"  signed  by  a 
layman,  in  fine  print,  giving  the  most  universal  powers  that  could  be  framed 
for  any  attorney  in  fact,  could  be  invoked  to  preclude  defendant  from  showing 
the  actual  state  of  his  account,  once  any  statement,  however  inaccurate,  had 
been  mailed  to  him  and  remained  accepted  by  him,  without  objection  for  10 
days.  Such  an  agreement,  secured  in  such  a  manner,  violates  every  principle 
of  public  policy,  and  consequently  I  hold  that  the  plaintiffs  have  not  made  au 
account  stated  merely  by  putting  in  evidence  the  account  with  the  agreements 
attached  to  it  and  by  putting  in  evidence  the  contract  that  has  been  referred  to. 
The  learned  counsel  for  the  plaintiffs  in  this  case  quotes  an  able  writer  on  the 
law  of  stock  brokers  and  stock  exchanges  to  the  effect  that  "  it  is  customary 
for  brokers  on  opening  a  margin  account  to  require  the  customer  to  sign  a 
written  agreement  defining  the  conditions  on  which  the  account  will  be  car- 
ried. *  ♦  ♦  A  special  agreement  is  therefore  essential  to  give  him  the  rights 
which  the  legitimate  needs  of  his  business  demand,  but  which,  in  the  absence  of 
the  customer's  consent,  have  been  denied  by  law.  Special  agreements  between 
broker  and  customer  granting  these  rights  are  valid  and  will  be  enforced 
in  accordance  with  their  terms."  The  cases  quoted  in  plaintiffs'  memorandum, 
however,  do  not  sustain  this  position.  And  whether  "special  agreements 
between  broker  and  customer  are  valid  and  will  be  enforced  "  depends  entirely 
on  what  those  special  agreements  are.  In  the  case  of  Byrne  v.  Weidenfeld  (113 
App.  Div.,  451,  453)  the  decision  turned  on  the  point  that  in  an  action  to  recover 
the  value  of  securities  alleged  to  have  been  converted,  which  were  pledged  with 
the  defendant,  where  the  defendant  answered  that  the  securities  had  been 
pledged  pursuant  to  an  agreement  of  joint  venture  with  the  consent  of  the 
plaintiff,  it  was  error  to  exclude  evidence  of  such  joint  venture,  etc.  It  was 
upon  that  error  that  the  judgment  for  the  plaintiffs  was  reversed.  The 
court  says  at  page  454 :  "  The  exclusion  (of  the  evidence  regarding  the  joint  ven- 
ture) requires  a  reversal  of  the  judgment."  The  court  says  on  page  452 :  "  The 
principal  question  on  this  appeal  is  presented  by  the  ruling  in  exclusion  of  testi- 
mony offered  to  establish  a  defense"  (that  there  was  a  joint  venture).  The 
case  of  Smith  v.  Craig  (211  N.  Y.,  456),  quoted  to  sustain  the  proposition  that 
there  is  no  necessity  under  a  written  agreement  for  demanding  margin,  was  one 
where  a  plaintiff  sued  for  damages  because  the  broker  had  sold  him  out.  But 
in  that  case  the  broker  had  "  endeavored  to  reach  the  plaintiff  at  his  hotel  here 
(presumably  New  York)  and  also  in  Boston,  for  instruction  ♦  ♦  *  but  was 
unable  to  do  so.  ♦  *  *  Plaintiff  admitted  that  he  received  these  several 
statements,  but  asserts  he  did  not  read  them  except  to  look  at  the  price  for 
which  the  cotton  was  bought  or  sold."  The  court  merely  held  that  the  state- 
ments connected  with  these  transactions  should  have  been  received  in  evidence, 
and  it  should  have  been  left  to  the  jury  to  determine  whether  the  plaintiff 
had  agreed  with  the  defendants  that  in  case  his  margins  were  running  out  they 
could  sell  his  contract  without  notice  to  him  of  the  time  and  place  of  such  sale. 
Milliken  v.  Dehon  (27  N.  Y.,  364)  is  quoted  in  plaintiffs'  memorandum  as  au- 
thority for  the  statement  that  agreements  have  been  upheld  where  they  per- 
mitted a  private  sale  in  lieu  of  a  public  sale,  but  there  the  court  held,  that  the 
"  consignee  "  is  bound  to  give  notice  of  a  decline  and  make  an  actual  demand 
for  the  margin.  Such  demand  need  not  be  personal,  but  may  be  made  of  the 
consignor's  clerk  employed  by  him  as  his  agent  in  a  particular  transaction. 
The  case  quoted  in  plaintiffs'  memorandum  to  the  effect  that  special  agreements 
are  not  contrary  to  public  policy:  Baker  v.  Drake  (66  N.  Y.,  518)  merely  holds 
that  the  parties  to  a  contract  may  provide  therein  for  any  manner  of  disposition 
of  the  pledge  to  satisfy  a  claim  upon  it,  which  is  not  in  contravention  of  the 
statutj^,  against  public  policy  or  fraudulent. 

The  court  at  page  522  says:  "All  but  two  (Allen  and  Rapallo,  JJ.)  of  tlie 
members  of  the  court  adhere  to  the  decision  in  Markham  v.  Jaudon  (41  N.  \. 
235)  on  three  points  there  maintained:  First,  that  the  relation  of  broker  and 
customer  in  the  ordinary  contract  for  speculative  purchase  of  stocks  is  of 
pledgee  and  pledger;  second,  that  the  sale  of  the  stock  by  the  broker  under 
such  a  contract,  without  notice  to  the  customer  of  the  time  and  place  of  sale, 
is  a  conversion;  third,  that  oral  proof  of  the  usage  of  brokers  in  such  cases 
is  not  admissible  to  add  to  or  to  make  part  of  the  contract."  I  do  not  think 
that  the  reasoning  in  Godfrey  v.  Newman  et  al.  (135  Misc.  764)  quoted  in 
plaintiffs'  memorandum,  which  came  up  in  the  municipal  court,  is  applicable 
in  this  case.    The  case  quoted  by  plaintiffs  of  Keller  v.  Halsey  (202  N.  Y.  588) 


to  sustain  the  position  that  a  contract  may  arise  as  a  result  of  the  brokers 
sending  notices  to  the  client,  on  which  appears  a  statement  setting  forth  the 
terms  and  conditions  under  which  he  is  transacting  the  client's  business, 
merely  held  that  it  was  a  question  for  the  jury  as  to  whether  the  offer  of  the 
broker  contained  in  the  printed  statement  had  been  accepted  by  the  client 
so  as  to  constitute  a  contract.  The  plaintiff  sued  brokers  for  wrongful  and 
unauthorized  sale  of  his  stocks.  There  a  judgment  for  the  defendants  was 
directed  by  the  court.  Notwithstanding  the  fact  that  the  defendants  had 
promptly  rendered  the  plaintiff  an  account  of  the  transaction  to  which  he  had 
not  only  made  no  objection,  but,  on  the  other  hand,  ratifitMl  and  confirmed, 
the  court  said  that  this  judgment  directed  by  the  court  in  favor  of  the  de- 
fendant should  be  reversed  and  a  new  trial  granted.  The  court  said  the 
plaintiff  had  the  "  legal  right  to  have  the  jury  pass  upon  his  credibility  as  a 
witness,  and  hence  the  direction  of  a  verdict  was  an  error  of  law  that  calls 
for  a  new  trial."  The  case  of  Thompson  v.  Daily  (220  N.  Y.  471)  is  quoted 
under  the  same  point  by  the  plaintiff,  and  although  there  was  a  confirmation 
of  the  sale  on  a  printed  form  which  stated  the  execution  of  the  order  and  noted 
as  follows :  "  It  is  further  understood  that  on  all  marginal  business  the  right 
is  reserved  to  close  transactions  at  our  discretion  without  further  notice  when 
margins  are  running  out,"  the  court  said  that  the  jury  could  find  that  the  later 
order  was  given  in  the  belief  that  the  defendants  would  assume  the  usual 
duty  of  a  broker  to  close  the  transaction  upon  notice.  Hence  the  nonsuit  was 
erroneously  granted  and  the  court  reversed  the  granting  of  a  nonsuit  and 
ordered  a  new  trial.  From  the  opinion  of  the  court,  written  by  Mr.  Justice 
Cardozo,  I  quote  the  following  (p.  475)  :  "  The  defendants  say  that  the  plaintiff 
must  be  held  as  a  matter  of  law  to  have  agreed  that  his  cotton  might  be  sold 
without  notice  whenever  margins  were  running  out.  We  do  not  share  that 
view.  In  the  absence  of  agreement  to  the  contrary  a  purchase  upon  margin 
charges  a  broker  with  the  duty  to  carry  the  thing  purchased  for  his  customer 
until  additional  margin  has  been  demanded  and  refused.  *  *  *  if  some 
other  agreement  was  made,  the  defendants  have  the  burden  of  proving  it. 
They  claim  to  have  proved  it  in  two  ways— first,  by  the  notice  which  they 
gave  the  plaintiff  after  they  filled  his  order  in  December,  and  again  by  the 
notice  which  they  gave  him  after  they  had  bought  the  cotton  in  controversy. 
Wh'ether  the  effect  of  these  notices  was  to  make  out  a  .new  contract  was  a 
question  for  the  jury.  The  plaintiff's  assent  is  not  so  clearly  proved  as  to 
make  a  question  for  the  court.  The  previous  transaction,  standing  by  itself, 
did  not  prove  a  course  of  dealing.  It  did  not  prove,  as  a  matter  of  law,  that 
later  transactions  would  be  subject  to  the  terms  stated  in  the  notice  of  con- 
firmation (Smith  V.  Craig,  211  N.  Y.  456,  404).  It  left  the  terms  equivocal,  for 
the  notice  of  the  reservation  of  a  right  to  sell  at  discretion  may  have  been 
nullified  in  the  plaintiff's  mind  by  the  statement  of  defendant's  agent  that 
margin  would  be  asked  for  if  required.  The  perfunctory  warnings  of  a  printed 
blank  express  at  the  utmost  the  defendants'  general  practice. 

They  will  readily  yield  to  other  and  more  specific  statements  of  the  practice 
to  be  followed  in  dealings  with  a  particular  customer  (Clark  v.  Woodruff,  83 
N.  Y.  518,  523).  The  lines  of  the  contract  are  not  so  sharply  defined  that  the 
court  is  free  to  trace  them  unaided  by  a  jury.  The  defendants  did  not  ask 
the  plaintiff  in  so  many  words  to  assent  to  their  resenation  of  extraordinary 
powers.  They  left  his  assent  to  be  inferred  from  his  receipt  of  printed  forms, 
which  belied  the  assurance  already  given  by  their  agents.  The  quotation  by 
the  plaintiff  from  the  case  of  Smith  v.  Craig  (211  N.  Y.  456)  on  page  11  of  his 
brief  refers  to  an  agreement  to  close  transactions  without  further  notice,  and 
to  settle  contracts  in  accordance  with  the  rules  and  customs  of  the  New  York 
Cotton  Exchange,  but  in  that  particular  case  the  defendants  had  endeavored 
to  reach  the  plaintiff  at  his  hotel,  and  it  will  be  observed  that  the  agreement 
referred  to  "  further  notice,"  evidently  meaning  that  some  notice  must  be 
given  before  the  sale.  Further  on  in  the  opinion,  at  page  464,  the  court  says : 
"The  statements  with  the  printed  notices  thereon  received  by  the  plaintiff 
after  each  purchase  and  sale  did  not  conclusively  establish  a  contract  between 
the  plaintiff  and  defendants  in  their  marginal  dealings  in  cotton,  but  they 
were  evidence  to  be  considered  in  connection  with  the  testimony  of  the  plaintiff." 
In  the  case  of  Klapp  v.  Bache  (229  A.  D.  415),  quoted  by  plaintiff,  the  contract 
is  different  from  that  relied  on  to  bind  defendant  in  this  case.  The  contract 
in  that  case,  which  received  the  approval  of  the  appellate'  division,  and  after- 
wards affirmed  in  225  N.  Y.,  without  opinion,  had  no  statement  at  the  top  in 
large  type  that  it  was  a  customer's  signature  card,  and  it  provided  that 
the  broker  "  upon  failure  of  the  undersigned  to  comply  with  any  of  the  pro- 
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visions  thereof  was  authorized  to  sell,"  etc.,  whereas  the  customers  siguature 
card  in  this  case  provided:  "That  all  stocks,  securities, 'and  commodities 
from  time  to  time  carried  in  the  customer's  marginal  account  or  deposited 
to  protect  the  same  are  pledged  to  the  brokers  as  collateral  security  for  the 
general  indebtedness  of  the  customer  to  the  brokers;  that  such  stocks,  securi- 
ties,  and  commodities  may  be  loaned  by  the  brokers  or  may  be  pledged  by  them, 
either  separately  or  together  with  other  securities,  for  any  amount;  that  all 
stocks,  securities,  and  commodities  carried  by  the  brokers  for  the  customer's 
account,  or  supplied  by  them  against  sales  by  the  customer,  may  be  sold  or 
purchased  at  brokers'  board,  or  at  public  or  private  sale,  ^^ithout  notice,  if 
such  sale  or  purchase  be  deemed  necessary  for  the  broker's  protection. 

"  That  brokers  may  in  said  purchases  or  sales  act  as  principal  if  they  so  desire. 
That  in  the  event  of  such  sales  or  purchases  being  insufficient  to  liquidate  the 
account,  the  customer  agrees  to  pay  the  balance  due  upon  demand."  AH  that 
the  case  of  In  re  Toole  (274  Fed.  337)  holds  is  that  in  the  absence  of  an  agree- 
ment that  they  will  not  do  so,  stockbrokers  have  a  right  to  repledge  collateral 
deposited  with  them  to  secure  advances  on  margin  transactions.  The  case  of 
Wicks  V.  Hatch  et  al.  (62  N.  Y.  535)  merely  held  that  under  an  agreement  a 
broker  might  sell  when  the  margin  fell  below  5  per  cent.  The  case  of  Manning 
V.  Heidelbach  (153  A.  D.  791)  simply  held  that  if  the  notes  were  not  paid  broker 
had  the  right  to  sell  the  collateral  without  notice.  Douglas  v.  Carpenter  (IT 
A.  D.  329)  is  authority  for  the  proposition  that  a  broker  can  only  borrow  on 
securities  up  to  the  amount  of  the  customer's  indebtedness.  In  Sproul  v.  Sloan 
(241  Penn.  State  284)  it  was  held  that  the  fact  that  a  customer  suffered  no 
actual  damage  by  the  broker's  conversion  of  the  stock  was  immaterial ;  that 
the  fact  that  such  hjpothecation  was  a  common  usage  can  never  be  shown  if  it 
be  in  contravention  of  a  well-established  rule  of  law.  But  there  is  other 
evidence  in  the  case  which  in  my  ophiion  entitles  plaintiffs  to  a  verdict :  First, 
because  the  customer,  after  notice  of  what  had  occurred,  drew  considerable  sums 
from  his  account;  second,  because  on  one  occasion  he  requested  the  reinstate- 
ment of  his  account,  after  notice  of  everything  that  had  occurred,  which  request 
was  acceeded  to  by  plaintiffs;  third,  he  wrote  them  that  he  "expected  to  he 
able  to  hand  you  (the  plaintiffs)  some  cash  to  put  his  (defendant's)  house  in 
order."  Indeed,  he  put  up  additional  collateral  to  secure  his  account  after  he 
had  been  notified  of  what  had  transpired.  These  acts  on  his  part  constitute  a 
ratification  of  what  he  had  been  notified  of.  Certain  stocks  which  had  been  sold 
out,  as  plaintiffs  claim,  by  the  authority  of  the  defendant,  were  repurchased  for 
defendant's  account  after  all  the  alleged  transactions  had  been  completed.  Tlie 
court  required  strict  proof  by  the  plaintiff  that  the  purchases  and  sales  were 
actually  made  through  the  stock  exchange,  which  proof  plaintiffs  furnished  in 
detail.  Defendant  was  unable  to  convince  the  court  that  the  plaintiffs  luul 
acted  in  bad  faith  in  the  handling  of  his  accounts.  For  all  these  reasons,  and 
regardless  of  plaintiffs,  failure  to  make  out  an  *'  account  stated "  again^^t 
defendant,  judgment  is  directed  for  the  plaintiffs  against  the  defendant  in  the 
sum  of  .$17,951.44,  principal,  and  $2,076.21.  interest  to  January  25,  1932.  De- 
fendant's motion  to  di.sniiss  the  complaint  is  denied.  Appropriate  exceptions 
to  defendant.    Thirty  days'  stay  and  60  days  to  make  a  case. 

STATEMENT  OF  HON.  LUTHER  A.  JOHNSON,  A  REPRESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OF  TEXAS 

Mr.  McKeown.  Kepresentative  Johnson  of  Texas  has  a  statement 
he  desires  to  make. 

Mr.  Johnson.  Mr.  Chairman  and  gentlemen,  I  will  only  take  a 
moment.  I  am  here  to  present  for  the  record  a  telepjram  from  Fort- 
son  Bros.,  a  firm  in  my  home  town  of  Corsicana.  They  are  men  of 
affairs,  farmers  on  a  large  scale,  bankers  and  business  men,  men  who 
have  had  dealings  not  only  in  agriculture,  but  stocks  and  bonds,  and 
men  whose  judgment,  therefore,  is  of  value,  because  of  their  experi- 
ence.   I  will  read  their  message  to  me : 

Corsicana,  Tex. 
Lttther  A.  Johnson. 

House  of  Ccmgrcss,  Waslihujton^  D.  C. 

We  believe  short  selling  on  stock  exchange  is  the  principal  cause  of  deprecia- 
tion in  all  values  and  has  been  carried  to  such  extremes  that  it  has  demoralized 


the  people,  and  all  values.  Short  selling  is  the  most  destructive  agency  existing, 
and  the  bills  passed  and  all  efforts  of  Congress  will  be  a  failure  unless  it  is 
..boiished.  To  sell  millions  of  shares  that  never  existed  is  a  thousand  times 
worse  than  old  Doctor  Cook,  who  is  now  serving  14  years  in  the  penitentiary. 
We  urge  your  consideration  before  the  committee  to  the  end  that  this  practice 

may  be  abolished.  „  _ 

^^  -^  FoETsoN  Bros. 

STATEMENT  OF  HON.  WILLIAM  V.  GREGORY,  A  REPRESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OF  KENTUCKY 

Mr.  McKeown .  Representative  Gregory  desires  to  present  some- 
thing to  the  committee. 

Mr.  Gregory.  Mr.  Chairman,  I  desire  to  present  a  brief  statement 
from  parties  in  my  section  of  Kentucky  who  are  interested  m  this 
subject.  The  president  of  this  company  desires  to  appear  before 
the  committee  and  discuss  short  selling  from  a  different  angle  than 
has  been  presented  heretofore,  namely,  that  it  is  oftentimes  used  as 
an  effective  instrument  in  private  competition  in  the  utility  busijiess. 
He  has  prepared  a  brief  statement  which  I  would  like  to  submit  to 

the  committee. 
Mr.  McKeown.  It  may  be  incorporated  in  the  record. 

(The  statement  referred  to  is  as  follows:) 

^  March  4,  1932. 

Gentlemen  of  the  committee,  in  appearing  before  this  subcommittee,  it  is 
my  hope  that  either  the  House  or  Senate  in  its  investigation  of  short  selling 
will  pursue  a  line  of  inquiry  that  thus  far  seems  to  have  been  entirely  over- 
looked. ,  „  ,  . ,  ^ 

It  occurs  to  me  that  in  your  hearings  to  date  the  short  seller  or  bear  raider 
in  securities  has  been  considered  solely  as  an  individual  who  seeks  to  profit  in 
a  monetary  way  by  such  forced  liquidation  of  stocks  as  would  enable  him  to 
cover  his  short  sales  at  a  lower  price. 

I  would  like,  however,  to  discuss  another  type  of  bear  raid  on  listed  stocks — 
that  type  of  raid  which  is  engineered  for  the  express  purpose  of  destroying 
competition  by  bankrupting  a  rival  company  whose  expansion  program  must 
be  financed  through  the  distribution  of  its  common  stock. 

While -the  sponsors  of  such  a  besir  raid  usually  are  difficult  to  identify,  I 
feel  that  appropriate  legislation  is  necessary  to  prohibit  the  communication  of 
false  information  with  respect  to  securities  in  certain  cases,  as  proposed  by 
Congressman  Sabath.  I  also  am  of  the  opinion  that  Congress  should  enact  some 
measure  prohibiting  the  suggesting  or  advising  of  short  sales  in  a  concerted 
raid  against  securities. 

The  disclosures  I  am  making  before  this  subcommittee  have  never  been  a 
matter  of  public  knowledge.  They  are  made,  furthermore,  with  considerable 
reluctance,  but  I  feel  that  the  obligations  to  ray  stockholders,  and  to  the  public 
generally,  will  no  longer  permit  hesitancy  on  my  part. 

I  trust  that  the  story  of  my  company's  experience  with  bear  raiders  wiu 
impress  upon  the  committee  the  need  for  strong  protection  against  particularly 
that  type  of  bear  raiding  which  is  committed  in  direct  defiance  of  the  Sherman 

Antitrust  Act. 

In  Mav,  1930,  the  Missouri-Kansas  Pipe  Line  Co.,  of  which  I  am  the  presi- 
dent, began  the  construction  of  a  1,200-mile  natural  gas  pipe  line  system,  starting 
in  the  Texas  Panhandle  and  with  {in  intended  terminus  in  Indiana.  The  con- 
struction was  started  only  after  the  feasibility  of  our  program  had  been  thor- 
oughlv  supported  by  independent  engineering  estimates,  and  it  was  our  plan 
to  finance  the  project  practically  in  its  entirety  through  the  sale  of  common 
stock. 

The  general  practice  of  financing  an  enterprise  of  such  nature  is  principally 
through  the  sale  of  bonds.  My  judgment,  however,  told  me  that  since  this 
was  a  construction  enterprise  it  would  be  much  safer  to  finance  it  through 
the  sale  of  common  stock  than  to  burden  it  with  fixed  charges  for  capital 
expenditures  during  the  period  of  construction  and  preliminary  development. 

Accordinglv,  I  organized  a  separate  company  for  the  distribution  of  this  com- 
mon stock,  in  order  that  the  financing  might  be  carried  forward  as  economically 
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as  possible,  and  we  began  at  once  tlirough  our  investment  dealers  to  mak# 
exceedingly  rapid  headway. 

On  June  14,  about  three  weeks  after  construction  on  the  pipe  line  from 
Texas  was  begun,  Mr.  L.  E.  Fischer,  a  vice  president  and  director  of  the 
North  American  Light  &  Power  Co.,  visited  me  in  Chicago.  It  should  be 
mentioned  here  that  Mr.  Fischer  had  previously  entered  into  contracts  with 
Missouri-Kansas  Pipe  Line  Co..  for  the  purchase  of  natural  gas  by  two  North 
Ainencan  subsidiaries— the  Missouri  Power  &  Light  Co.  and  the  Illinois  Light 
&  Power  Co.,  both  of  which  controlled  very  important  markets  in  those  two 
States. 

Mr.  Fischer  was  accompanied  by  Mr.  W.  G.  Maguire,  a  broker,  who  had 
negotiated  the  contracts.  The  contracts  had  been  offered  to  us  some  months 
before  by  Mr.  Fischer,  on  the  condition  that  Missouri-Kansas  Pipe  Line  Co 
abandon  its  plans  to  supply  natural  gas  to  Omaha,  Nebr.,  which  at  that  time 
was  regarded  as  a  potential  market  also  by  interests  that  Mr.  Fischer 
represented. 

On  this  afternoon  of  June  14,  1930,  when  Mr.  Fischer  and  Mr.  Maguire  came 
to  me,  Mr.  Maguire  was  very  much  perturbed  by  the  vicious  opposition  to  our 
construction  program  that  had  developed  among  other  public-utility  interest^ 

The  conversation  and  the  events  that  followed  subsequent  to  Mr.  Fischer's 
visit  are  here  set  forth  to  you  gentlemen  of  the  subcommittee  in  the  exact 
detail  presented  some  months  ago  to  the  Department  of  Justice.  In  fact,  I 
prefer  to  quote  bodily  from  the  report  sent  to  the  Attorney  General  last 
October,  as  follows: 

"  Mr.  Fischer  said  that,  unless  I  would  abandon  the  Missouri-Kansas  Pipe 
Line  Co.  project  and  cause  that  company  to  sell  all  of  its  gas  reserves  to  the 
standard  Oil  Co.  of  New  Jersey  and  all  of  our  pipe  lines  and  pipe  contracts 
and  construction  contracts  to  H.  L.  Doherty  &  Co.,  the  market  on  Missouri- 
Kansas  Pipe  Line  Co.  common  stock  would  be  attacked  and  raided  on  June  IG; 
that  I  would  be  bankrupt  and  thoroughly  discredited,  and  that  if  I  showed 
opposition  I  would  even  be  attacked  personally  and  slandered  and  my  family 
attacked;  that  he  (Fischer)  was  my  friend  (which  statement  I  did  not  take 
very  seriously)  but  that,  having  given  us  the  contracts  for  Illinois  and  Missouri, 
.,?.ro  ^>^"«"-f\t  down  upon  his  head  and  likewise  the  heads  of  his  associates, 
such  severe  criticism  that  he  was  confident  that  I  would  make  a  terrific  mis- 
take  to  refuse  this  proposal ;  that  I  was  not  capable  of  bucking  such  powerful 
interests  as  Standard  Oil  of  New  Jersey  and  Doherty  Powerrm 

«ii'/^hnri^L'?'^"fp'"^"^  ^"^  ^''^^P^  *^^  proposal,  Mr.  Fischer  said  that  he  was 
?h i ^  fi  ^  S/'^f  my  company  a  15  per  cent  interest  in  the  common  stock  of 
the  Northern  States  Pipe  Line  Co.  (then  under  construction  toward  Omaha. 
St.  Paul,  and  Minneapolis)  at  cost. 

♦'  I  replied  that  I  could  not  possibly  accept  such  a  proposal  and  endeavored 
in  my  conversation  to  avoid  an  open  break.  I  told  Mr.  Fischer  that  if  they 
would  give  my  company,  in  addition,  a  substantial  interest  in  the  Chicago  Line, 
I  could  see  a  little  -possibility  of  getting  together.  Mr.  Fischer  then  told  me 
that  he  was  authorized  to  offer  us  a  10  per  cent  interest  in  the  Chicago  Line, 
which  I  had  expressed  myself  as  feeling  was  not  enough ;  and  he  stated  that 
before  he  could  offer  any  more  he  would  have  to  consult  Mr.  Christv  Pavne 
vice  president  of  Standard  Oil  Co.  of  New  Jersey,  in  charge  of  its  natural-gas 
projects.  * 

"  I  sugizested  thaf,  since  I  could  see  many  advantages  that  would  accrue  from 
the  production  being  developed  by  one  company— eliminating  the  necessity  of 
offset  drilling,  duplicate  pipe  lines,  etc.— I  was  in  a  receptive  frame  of  mind  and 
that  I  believed  a  proposition  could  be  developed  that  would  be  acceptable; 
hovveyer,  before  making  any  commitment  I  preferred  first  to  meet  and  talk 
with  Mr.  Payne  in  New  York  City,  as  I  was  of  the  opinion  that  he  knew  nothing 
of  me  other  than  what  he  might  have  been  told  by  Mr.  Doherty  and  that  1 
wanted  to  give  Mr.  Payne  a  chance  to  make  a  decision  for  himself  as  to  me  and 
my  character ;  and,  following  that  meeting,  I  would  be  content  to  sit  down  and 
endeavor  to  develop  a  solution  of  the  problems. 

"  31  r.  Fischer  thereupon  promised  me  a  week's  truce,  meaning  that  the  market 
would  not  be  raided  for  a  week. 

"  The  following  day  I  proceeded  to  New  York.  Upon  mv  arrival,  however, 
I  learned  that  our  stock  market  had  already  been  attacked  and  was  under  heavv 
pressure.  All  of  my  supporting  bids,  approximately  100,000  shares  at  SQ^Ai  to 
%,  were  filled  before  I  could  possibly  withdraw  them 


'*  I  would  not  have  allowed  these  large  orders  to  remain  in  the  market  in  the 
face  of  an  attack  by  Standard  Oil  and  Doherty,  as  I  fully  believe  that  had  I 
nlaced  larger  orders  in  an  attempt  to  catch  them  in  a  short  position,  trading 
in  our  stock  would  have  been  suspended  and  so  much  adverse  publicity  directed 
at  us  that  a  large  amount  of  real  liquidation  would  have  resulted,  permitting 
the  shorts  to  cover  and  bankrupting  me.  The  orders  to  the  extent  of  100,000 
shares  which  I  kept  on  file  as  a  precaution,  due  to  previous  attacks  that  the 
market  had  suffered  of  a  smaller  nature,  proved  to  be  of  insufficient  volume  to 

discourage  this  attack.  ,     ,  ,  v.i    4.      «»    *-  i-\.r. 

"  Mr   Fischer  telephoned  Mr.  Maguire  that  he  had  been  unable  to  effect  the 

truce  that  he  had  promised,  and  implored  him  to  reach  Christy  Payne  imme- 

^^^'  In  this  connection,  the  Standard  Oil  of  New  Jersey  owned  a  25  per  cent 
interest  in  the  Chicago  Line,  in  addition  to  which  Cities  Service  owned  2o  per 
cent  InsuU,  25  per  cent,  and  the  Producers'  group,  25  per  cent.  This  latter 
LTOup  consisted  of  Standard  Oil  of  New  Jersey,  Texas  Oil,  Columbia  Carbon, 
Phillips  Petroleum,  and  Skelly.  It  is  my  understanding  that  of  this  Pix)ducers 
group,  Standard  of  New  Jersey  owned  the  major  portion,  giving  them  the 
largest  interest  in  the  Chicago  Line.  ^m  «     »  i     i    • 

"We  were  not  able  to  see  Mr.  Payne  on  the  day  of  the  raid  until  4  o clock  in 
the  afternoon.  On  entering  his  office  we  found  Mr.  R.  Carr  with  him.  Mr. 
Carr,  I  understand,  is  president  and  counsel  for  Columbia  Carbon  Co.     Mr. 

^^""immediTtelv^afteMntroductions,  Mr.  Payne  smilingly  asked :  '  How  do  you 
like  it?'  I  said,  'How  do  I  like  the  market  of  Missouri-Kansas?  He  just 
jrrinned,  and  I  replied  that  it  was  '  not  too  bad '  -         ^,      ^.  ^ 

•'I  then  told  Mr  Pavne  in  general  my  entire  experience  from  the  time  of 
mv  first  introduction  to  Shippey  and  Maddin  (the  partners  who  had  invited 
m'e  to  join  them  in  1927  to  develop  gas  lands  in  the  Kansas  City  area),  with 
the  hope  that  he  would  be  impressed  with  the  soundness  of  my  conduct.  This, 
however  appeared  to  be  a  waste  of  time,  the  interview  having  the  atmosphere 
of  one  wherein  thev  had  cast  their  die,  the  market  was  raided,  the  destruction 
was  under  way,  and  they  had  no  desire  whatever  to  reconsider.  This  confer- 
ence lasted  about  an  hour  and  a  half." 

These  details  that  we  have  furnished  to  you,  gentlemen,  have  been  withheld 
from  the  public  for  more  than  20  months  in  the  hope  that  we  could,  unaided, 
win  our  own  battle.  In  the  meantime,  however,  my  own  character  and  that 
of  our  management  has  been  assailed  and  slandered,  and  no  effort  has  been 
spared  in  the  attempts  to  wreck  Missouri-Kansas  Pipe  Line  Co. 

The  bear  attack  of  June  16,  1930,  drove  our  common  stock  down  more  than 
^0  points'  from  an  opening  quotation  above  $36  per  share.  Its  effects  have  been 
disastrous  to  this  day,  for  not  only  has  the  company  suffered  a  financial  loss 
mounting  into  the  millions  of  dollars  thereby,  but  our  21,000  stockholders  in 
46  States  of  the  Union  have  likewise  been  innocent  victims.  Their  confidence 
in  our  ability  and  integrity  has  been  impaired  or  virtually  destroyed,  the  avail- 
able markets  for  natural  gas  have  been  shut  off  from  Missouri-Kansas  Pipe 
Line  Co ,  and  practically  every  source  of  credit  has  been  closed. 

To  rescue  our  enterprise  from  total  collapse,  the  Missouri-Kansas  Pipe  Line 
Co.  was  forced  in  September,  1930,  to  dispose  of  a  50  per  cent  interest  in  the 
$40  000  000  natural-gas  pipe-line  system  then  under  construction  from  Texas  to 
Indiana  known  as  the  Panhandle  Eastern  Pipe  Line  Co. ;  it  has  been  compelled 
to  halt  the  investment  of  additional  capital  in  the  development  of  its  natural 
gas  reserves  in  western  Kentucky,  and  in  pipe  lines  in  that  State  and  in  Indiana. 

Certain  other  natural-gas  pipe-line  and  utility  interests  seemingly  deny  Mis- 
souri-Kansas Pipe  Line  Co.  a  right  to  exist,  fearing  the  invasion  of  natural  gas 
at  a  fair  price  and  the  consequent  demoralization  of  their  own  exorbitant  rates 
for  gas  heat.  This  may  be  a  strong  statement,  but  we  stand  prepared  to  prove 
these  assertions  before  any  committee  that  may  be  appointed. 

There  is  a  rank  o<lor  in  the  natural-gas  industry  as  it  is  being  conducted 
to-day,  and  that  odor  does  not  arise  from  the  commodity  itself.  While  propa- 
ganda to  liberalize  the  Sherman  Antitrust  Act  has  flooded  the  Nation,  certain 
conspirators  have  themselves  embarked  upon  a  policy  of  "  rule  or  ruin,"  and 
short  selling  has  been  but  one  of  their  weapons  in  clubbing  those  who  stand  in 
their  way.  _    _ 

Respectfully  submitted.  Frank  P.  Parish, 

President  Missouri-Kansas  Pipe  Line  Co. 

Note. — Appended  herewith  are  copies  of  certain  newspaper  comments  sub- 
mitted for  the  record. 


198 


SHOET  SELLING  OF   SECURITIES 


SHORT  SELLING  OF  SECURITIES 


199 


Newspaper    Comments    OxN    Bear    Attacks    Against    Missouri-Kansas    Pipe 

Line  Co.  Common  Stock 

[From  the  Chicago  Tribune.  Monday.  May  5,^  1930.  Chicago  stock  activities,  reported  in 

May  6  issue] 

CHICAGO    UST    rallies;     sinks,    then     closes     UP-VOLUME     sets     new    RECORD- 
MISSOURI-KANSAS   PIPE  LINE   GAINS   AS    "  SHORTS  "   ARE    SQUEEZED 

(By  Maurice  Fisher) 

T>il    T  •  *    Ti^®   performance   of   corporation    securities    and    Missouri-Kansas 
Pipe  Line  attracted  considerable  attention.    *     *     *  ^<^u»as 

Missouri-Kansas  Pipe  Line  opened  in  a  block  of  11,000  shares  at  30%  a 
fractional  gain,  and,  despite  the  weight  of  large  offerings,  pushed  ahead 'as 
shorts  began  to  get  squeezed,  to  register  a  new  top  at  34.    A  block  of  around 

tAn  of  ^nnYv^i'i/^^-  ^?i!^^'^  ''\  ^^  ^^'^^^^  ^^^  ^««^  ^^  ^'  ^he  stock  reaching  a 
top  of  only  3114  m  the  regular  transactions. 


[From  the  Chicago  Tribune,  May  7,  1930  issue] 

Missouri-Kansas    still  harboring  a   heavy  short  interest,   pushed  ahead   to 
equal  its  high  mark  for  the  year  at  31%. 


problem  which  the  exchange  has  already  attempted  to  solve  through  the 
establishment  of  a  stock-loan  department.  The  scarcity  of  the  stock  for 
loaning  purposes  compelled  several  short  sellers  to  cover  at  prices  above  the 
market  and  led  to  discussion  of  possible  action  by  exchange  governors. 

WILL    MEET    TO-DAY 

Governors  of  the  exchange  will  meet  to-day  and  consider  the  situation. 
What  action  may  be  taken  is  not  known,  but  it  is  believed  an  attempt  will 
be  made  to  improve  the  stock-loaning  facilities  in  Chicago. 

Trading  in  Missouri-Kansas  was  comparatively  light  yesterday.  The  price 
held  steady  between  30  and  31  on  sales  of  6,000  shares.  One  transaction  for 
100  shares  was  made  for  cash  at  33.  According  to  officials  of  the  company 
there  was  less  than  50,000  shares  held  in  brokerage  accounts  last  Friday. 
This  is  considerably  less  than  the  estimated  short  interest  which  existed  in 
the  stock.  Retail  distribution  of  the  stock  is  being  carried  out  at  the  present 
time.  Last  Friday  128,000  shares  had  been  delivered  and  paid  for,  accord- 
ing to  Frank  P.  Parish,  president. 

(Thereupon,   at   12   o'clock  noon,  the  subcommittee  adjourned 
until  the  following  day,  Saturday,  March  5,  1932.) 


■ 


[From  the  Chicago  Dally  News.  May  7,  1930] 
MISSOURI-KANSAS  PIPE  LINE 

(By  Royal  F.   Munger) 

Bears  do  queer  things  at  times,  but  in  the  raid  on  Missouri-Kansas  recentlv 
the  bear  element  on  the  Chicago  Stock  Exchange  appears  to  have  acted  with- 
ou  adequate  investigation.  Any  salesman  for  Missouri-Kansas  Pi^e  ^il 
tell  you  that  he  is  urged  to  sell  stock  chiefly  on  the  installment  plan  Obvi- 
ously, where  considerable  blocks  of  stock  are  tied  up  in  this  fashion  an v 
selling  by  outsiders  is  bound  to  run  into  a  pocket.  rasnion,  anj 

While  the  subject  is  up  it  might  be  worthwhile  to  state  that  nothing  has 
been  discovered  to  indicate  that  Francis  I.  Du  Pont  was  ac  ing  for  thi  res? 
of  he  famous  Du  Pont  family.  Francis  I  is  understood  to  be  a  man  of  con- 
siderable wealth  in  his  own  right  and  his  holdings  of  Missouri-Kansas*  nrp 
estimated  by  Frank  P.  Parish,  president  of  the  comW,  at  more  than  20  000 
snares. 


"[From  the  Chicago  Tribune,  May  6,  1930] 
(By  Thomas  Furlong) 

The  short  interest  in  Missouri-Kansas  Pipe  Line,  which  is  said  to  amnnnt 
to  about  65,000  shares,  was  one  of  the  interesting  sitiations  iL  j'esterday^s 
market.  Short  sellers  bought  7,450  shares  of  the  stock  for  cash  and  imme' 
diate  delivery  at  prices  ranging  from  30%  to  34.  The  highest  the  stock^  got 
on  ordinary  trades  was  31 M.  Approximately  52,000  shares  changed  hands 
between  30  and  31.  It  was  said  to  be  extremely  difficult  to  borrov^  ^stock 
because  such  a  comparatively  small  amount  is  held  in  brokerage  accounts 
Unoflicial  estimates  place  the  number  of  shares  available  considerably  bXw 
the  number  which  traders  are  said  to  be  short. 


[From  the  Chicago  Tribune,  May  7,  1930] 

PRICES    RALLY    SMARTLY    HERE-VOLUME   LAGS— PIPE   LINE    SHORT   INTEREST    STARTS 

DISCUSSION 

(By  Thomas  Furlong) 

fhJJ!®  tight  position  in  which  short  sellers  in  Missouri-Kansas  Pipe  Line  found 
themselves  during  the  recent  slump  iu  the  market  has  brought  to  a  head  a 
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SATXTBDAY,  MARCH  5,  1932 

House  of  Representati^-es, 

Subcommittee  No.  3  of  the  Committee  on  the  Judiciary, 

\\  ashing  ton  ^  D.  t\ 

The  subcommittee  met  at  10.15  o'clock  a.  m.,  Hon.  Tom  D.  Mc- 
Keown  (acting  chairman)  presiding.  o  u  *i. 

Mr  McKeowx.  The  committee  will  come  to  order.  Judge  babath, 
vou  may  proceed.  The  members  of  the  subcommittee  have  beeii 
asked  to  be  here,  and  we  have  been  waiting  for  them,  and  they  will 
be  here  in  a  few  minutes ;  but  we  have  to  adjourn  early,  because  the 

House  meets  at  11  o'clock  to-day.  '    .  .     .,  jv 

Mr.   Sabath.  Yes,  Mr.   Chairman;   I   appreciate  the   conditions 

which  exist  in  that  respect.  rir     •    /\f^ 

Mr.  MiCHENER.  May  I  suggest  to  the  gentleman  from  Illinois  (Mr. 
Sabath)  before  he  starts,  that,  like  himself,  I  have  to  be  at  a  meeting 
of  the  Rules  Committee  at  half  past  10 ;  and  I  do  not  want  him  to 
think  that  I  am  discourteous  when  I  leave  this  meeting. 

Mr.  Sabath.  Yes ;  I  know  that.  We  have  a  very  important  matter 
before  the  Committee  on  Rules  to-day. 

STATEMENT  OF  HON.  ADOLPH  J.  SABATH,  A  BEPRESENTATIVE 
IN  CONGEESS  FEOM  THE  STATE  OF  ILLINOIS 

Mr  Sabath.  Mr.  Chairman  and  gentlemen,  I  fuUy  realize  and 
appreciate  the  conditions  which  confront  the  members  of  this  com- 
mittee, as  well  as  those  of  other  committees,  at  this  time.  We  are  all 
going  at  full  speed,  trying  to  enact  legislation  to  relieve  the  unfavor- 
able and  unbearable  conditions  that  exist  in  the  couatry  to-day, 
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Therefore,  I  am  going  to  try  to  be  extremely  brief,  realizing,  as  I 
do,  that  the  House  meets  at  11  o'clock  to-day,  and  that  the  Rules 
Committee,  of  which  I  am  a  member,  and  which  meets  at  10.30 
o  clock,  has  important  matters  to  consider. 

In  view  of  my  desire  to  familiarize  the  members  of  this  committee 
with  the  facts  concerning  the  transactions  and  practices  on  the  stock 
exchanges,  and  in  the  hope  that  in  the  near  future  the  members  may 
be  able  to  glance  over  some  of  the  evidence,  I  am  going  to  ask  leave 
of  this  committee  to  permit  me  to  embody  in  my  statement  a  few 
extracts  from  editorials  written  by  outstanding  and  uncontrolled 
financial  writers 

Mr.  McKeown  (interposing).  Are  those  very  long  extracts  that 
you  wish  to  insert  in  the  record.  Judge  Sabath? 

Mr.  Sabath.  Well,  many  of  them  are  long;  but  I  will  endeavor 
only  to  put  in  short  extracts,  because  I  myself  have  not  time  to 
arrange  them  as  I  should  like  to. 

Mr.  McKeown.  All  right. 

Mr.  Sabath.  I  was  hopeful  thajt  I  would  have  about  a  day  in 
which  to  present  my  facts  to  the  committee  and  that  I  could  have 
read  some  of  these  extracts  and  statements ;  but  unfortunately,  time 
will  no,t  permit  it. 

Mr.  Condon.  Do  these  editorials  refer  specifically  to  your  posi- 
tion in  introducing  these  bills? 

Mr.  Sabath.  I  have  many  that  do;  but  those  that  I  wish  to  insert 
into  the  record  are  confined  to  a  discussion  of  the  practice  of  short 
selling  and  .the  abuses  oh  the  stock  exchanges ;  some  also  show  that 
the  existing  conditions  at  this  time  are  not  all  due  to  short  selling— 
which  I  concede — but  that  they  are  in  great  measure  due  to  the 
manipulation  by  the  "bulls"  of  1928  and  1929  who  created  and 
caused  the  terrific,  criminal  inflation  of  stock-market  prices  during 
those  years — the  same  individuals  who  are  the  "  bears  "  of  1930 
1931,  and  1932.  ' 

Mr.  Condon.  Do  these  articles  name  some  of  these  men  or  do  they 
just  refer  to  them  as  a  class? 

Mr.  Sabath.  Yes;  several  name  some  of  these  men.  But  I  have 
up  until  now  refrained  from  giving  the  names  of  men  who  have  been 
charged  with  being  outstanding  "  bears." 

I  have  no  direct  evidence,  because  I  have  not  examined  their  books ; 
but  I  have  received  many  communications  charging  some  of  our  larg- 
est financial  institutions  and  many  of  our  outstanding  men  with  the 
practice  of  short  selling.     But  I  never  wish  to  attack  anyone 

Mr.  McKeown  (interposing).  That  material  will  be  admitted. 
Let  the  record  show  that  that  is  to  be  admitted. 

Mr.  Max  Bruell,  former  stock-exchange  member,  has  this  to  say 
m  the  November  8, 1931,  issue  of  the  New  York  American  : 

Says  Shoet  Sales  not  Justitied  in  Time  op  Depeession 

Short  sales,  perhaps  economically  justified  in  normal  times,  become  a  menace 
in  periods  of  depression.  The  attempts  of  the  New  York  Stock  Exchange  to 
restrict  short  selling  are  half-hearted.  The  only  effective  method,  as  practiced 
by  foreign  bourses,  is  to  insist  upon  actual  presentation  of  securities  prior  to 
their  sale.  This  can  be  amplified  by  prohibiting  the  lending  of  securities.  To 
facilitate  selling  of  securities  held  abroad,  a  foreign  central  agency  could  be 
appointed.  Upon  receipt  of  cable  advices  confirming  that  the  respective  securi- 
ties were  duly  delivered  to  the  agency,  selling  orders  could  be  executed. 
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Due  to  public  criticism,  and  in  an  endeavor  of  self-preservation,  the  New 
York  Stock  Exchange  had  adopted  a  number  of  necessitous  reforms.  The  ulti- 
mate goal,  to  reduce  the  exchange  to  its  normal  functions,  is  as  yet  far  from 
accomplishment.  The  governors  of  the  exchange  are  attempting  to  popularize 
their  institution.  Speeches  of  the  President,  carefully  prepared  are  widely 
circulated.  The  machinery  of  the  exchange  has  even  been  filmed.  The  film 
shows  the  course  of  an  order  from  its  inception  to  its  settlement.  The  film, 
however,  does  not  reveal  that  quite  often  customer's  orders  serve  as  i)rotection 
for  the  private  speculations  of  fioor  brokers  and  specialists.  To  do  so  witb 
more  or  less  impunity  has  been  their  time-worn  privilege.  The  system  is 
detrimental  to  the  client  and  indefensible. 

As  long  as  the  exchange  permits  its  members  to  act  as  brokers  and  as  dealers> 
the  assertion  on  the  membership  certificates: 

meaningless  promise 

That  the  exchange  has  been  formulated  for  the  purpose  of  maintaining  higl> 
standards  of  honor  among  its  members  and  for  promoting  and  inculcating  just 
and  equitable  principles  of  trade  is  rather  meaningless.  It  is  a  lame  excuse 
that  without  the  specialists  no  markets  in  certain  securities  would  be  obtainable^ 

The  specialists  make  markets  if  they  feel  like  it ;  they  play  safe. 

The  controversy  about  specialists  has  cropped  up  very  often,  but  no  action 
has  been  taken.  Should  future  Federal  or  State  supervision  remove  the  trading 
privileges  of  the  specialists  exchange  seats  would  decidedly  become  less  attrac- 
tive. Specialists  in  active  markets  have  rolled  up  fabulous  incomes.  Their 
profits  were  derived  from  the  undue  advantages  held  over  the  general  public. 
The  methods  of  practically  victimizing  clients  in  stop  loss  orders,  subscriptioft 
rights,  part  paid  stocks,  etc.,  are  plentiful. 

The  public  lives  in  a  delusion  that  listing  a  security  on  the  exchange  is  an; 
indorsement  of  its  merit.  This  is  utterly  unwarranted.  The  listing  committee 
of  the  exchange  is  primarily  concerned  about  the  assurance  of  an  open  and  free 
market  and  does  not  verify  the  correctness  of  balance  sheets  as  practiced  oa 
continental  exchanges.  The  grossest  overcapitalization  of  companies  has  not 
been  checked  by  our  exchanges. 

PUBUC  EXPLOITATION 

Shall  we  permit  such  exploitation  of  the  public  to  go  on  forever  or  shall  we 
move  for  supervision  to  bring  security  issues  in  line  with  physical  value?  Must 
we  continue  to  permit  houses  of  issue  to  escape  responsibility  through  the  time- 
worn  clause  on  prospectuses. 

This  information,  while  obtained  from  reliable  sources,  is  not  guaranteed 
by  us. 

Nation-wide  extension  of  ticker  facilities  and  brokerage  branches  was  a  mis- 
take. Customers'  men  have  only  one  function — to  rake  in  commissions.  Ac^ 
cording  to  recent  regulations,  they  are  required  to  have  some  experience  but 
many  of  them  would  not  pass  an  intelligence  test.  No  charge  is  being  made 
for  market  letters.  One  of  our  great  economists  states  that  they  are  supplied 
gratis  because  they  are  not  worth  more.  The  exchange  firms  ordinarily  do* 
not  affix  their  signatures  to  opinions  furnished ;  they  prefer  to  let  the  economist 
assume  responsibility. 

We  should  be  less  concerned  about  the  investment  value  of  1,375  New  York 
Stock  Exchange  seats  than  about  the  wisdom  to  engage  in  gambling  with  all 
odds  against  the  public. 

If  Congress  and  State  will  deal  with  some  of  the  points  outlined  above,  the^ 
return  of  confidence  will  be  speeded. 

Mr.  B.  C.  Forbes,  editor  and  publisher  of  Forbes,  wlio  was  one  of 
the  first  to  see  the  disastrous  effects  of  short  selling,  writes  as  foUovra- 
in  the  November  1,  1931,  issue  of  Forbes : 

SHORT    SELLING    IS    NOT    TIMELY 

Those  who  try  to  send  stock  prices  to  perdition  by  selling  them  short  should 
be  honored  as  supreme  patriots,  as  saviours  of  their  country.  That  is  the 
<5onclusion  one  almost  reaches  on  listening  to  President  Richard  \Yhitney,. 
of  the  New  York  Stock  Exchange.    Why  such  benefactors  should  have  beeik 
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forbidden  to  exercise  tljeir  laudable  operations  for  even  48  hours  is  hard  to 
uuderstand — but  not  quite  so  hard  to  understand  as  why  they  were  again 
told  to  resume  depressing  quotations. 

It  was,  we  are  officially  told,  "an  emergency"  which  inducetl  bridling  the 
bears.  Apparently  "  emergency  "  conditions  lasted  only  two  days.  You  and 
I  and  a  good  many  others  have  been  under  the  painful — very  painful — 
iK>tion  that  emergency  conditions  have  prevailed  considerably  longer  than 
48  hours.  Ask  the  hundreds  of  thousands  of  depositors  in  banks  which  closed 
tlieir  doors  if  normal  conditions  have  been  restored.  Ask  millions  of  un- 
employe<l  the  same  question.  Ask,  also,  investors  whose  income  has  been 
stopped.  Ask  other  investors  who,  on  the  recommendation  of  reputable  bankers 
and  others,  purchased  securities  at  1929  prices  and  who  have  lately  found 
themselves  bankrupt. 

Mr.  \\  hitney  i)rotested  too  much  about  the  blessings  conferred  on  the  world 
by  bears.  A  security  market  without  short  selling  was  pictured  one  moment 
as  unthinkable,  impossible.  The  next  moment  came  the  statement  that  the 
bond  market  has  existed  for  generations  without  short  selling.  Yet  which 
market  has  exi)eriencod  the  wildest  inflation— the  stock  market,  enjoying  the 
wonderful  "stabilizing"  miracles  wrought  by  short  sellers,  or  the  bond 
market  not  enjoying  short  selling? 

I,  for  one,  would  have  had  more  confidence  in  buying  stocks  during  the 
depths  of  the  debacle  if  aware  that  quotations  could  not  be  slaughtered  at 
any  moment  by  short  sellers.  What  this  country  has  mainly  suffered  from 
lately  has  been  fear.  Investors  would  have  felt  let;s  apprehensive  had  they 
known  bear  selling  was  banned.  Mr.  Whitney's  own  figures  were  meant  to 
convey  that  the  amount  of  short  selling  was  a  mere  bagatelle.  Yet  he  argued 
and  argues  that  this  mere  hagatelle  is  of  such  infinite  importance  that  the 
Isew  York  Stock  Exchange  authorities  will  court  legislative  action  rather 
than  comply  with  overwhelming  public  opinion. 

Admittedly,  a  wide  open  mavket  is  ideal.  But  to  permit  short  selling  during  a 
period  of  hysteria  such  as  has  shaken  the  financial  foundations  of  this  Nation 
^  not  ideal  in  face  of  mounting  public  hosUIity.  Even  the  i)owerful  New 
York  Stock  Exchange  must,  if  it  is  to  be  allowed  to  function  with  a  maximum 
of  freedom,  take  cognizance  of  the  public  will. 

And  in  the  November  30,  1931,  issue  of  the  Chicago  Herald  and 
Examiner : 

FORBES   WAXES   WROTH   OVER  BEAR   MANEUVERS 

<5ood  morning!     Have  you  had  your  daily  crv? 

That  greeting  is  addressed  mainly  to  those  identified  with  W^all  Street. 

The  rest  of  the  country  is  preservuig  its  sanity  and  attending  to  business 
In  a  rational  sort  of  way. 

But  the  Wall  Street  world  daily  conjures  up  new  hob-goblins  and  runs 
frantically  to  cover.  The  bears  never  found  it  so  easy  to  make  money,  never 
found  It  so  easy  to  cause  fright,  never  found  it  so  easy  to  spread  the  idea  that 
the  bottom  is  about  to  fall  out  of  everything. 

Thanks  to  the  secrecy  with  which  short-selling  is  hedged  about  by  the  New 
York  Stock  Exchange  governoi-s,  we  are  kept  totally  in  the  dark  as  to  how 
much  bear  raiding  is  going  on.  The  market  has  every  appearance  that  the 
bears  have  been  having  a  perfectly  lovely  time,  with  the  sky  the  limit— or, 
perhaps  one  should  say,  hades  the  limit. 

»>  ?/.?.^"P^'  ^}^  ^"  "emergency"  exist,  the  stock  exchange  governors  would 
S?  .  S^  bears  picnic— perhaps  for  as  long  as  48  hours.  You  may  remember 
that  they  did  that  once  before.  That  was  when  stock  quotations  first  reached 
the  depts  they  again  reached  at  the  end  of  last  week. 

But  apparently  there  is  no  need  whatsoever  to  ban  short  selling  at  this 
time— in  the  eyes  of  the  exchange  governors.  In  the  eyes  of  a  very  large  sec- 
tion of  the  public  there  is  need  for  stopping  short  selling  until  stocks  and  bonds 
Lave  reasonably  recovered  from  their  ultrapanic  prices. 

Incidentally,  bonds  are  distinctly  lower  than  they  were  when  the  bears  were 
last  prohibited— for  48  hours — from  carrying  on  what  President  Whitney  of 
the  stock  exchange  asks  the  public  to  believe  are  laudable,  nation-saving 
operations. 

Would  it  interest  the  stock  exchange  authorities  were  they  to  learn  that  not 
a  few  investors,  although  they  recognize  current  quotations  as  extraordinarily 
low,  refuse  to  make  purchases  of  stocks  under  existing  conditions,  so  long  as 
bears  are  at  liberty  to  knock  down  any  stock  they  choose  to  bankruptcy  prices? 


Of  course  it  may  be  that  the  so-called  restrictions  on  short  selling  have 
been  enforced  so  rigidly  that  the  public  is  all  wrong  in  imagining  that  any 
short  selling  whatsoever  has  been  going  on.  The  stock  exchange  governors 
know  the  facts.    The  customers  of  the  exchange  are  denied  the  facts. 

Maybe  a  few  months  or  a  few  years  from  now  the  exchange  authorities  will 
graciously  conclude  to  reveal  the  truth— after  such  information  is  totally 
worthless 

The  prospect  is,  however,  that  the  public  will  call  upon  their  legislative 
representatives  to  uncover  the  facts,  not  a  few  years  from  now,  but  a  few 
months  from  now.  My  conviction,  based  on  rather  intimate  association  with 
financial  leaders,  is  that  Wall  Street  hasn't  the  slightest  conception  of  the  iU- 
will  borne  it  throughout  the  continent. 

If  the  stock  exchange  governors  were  more  fully  informed  on  his  point, 
I  rather  think  they  would  do  more  than  they  have  yet  done  to  stave  off 
political  action. 

In  the  Chicago  Evening  American,  of  February  9,  1932,  Mr.  R. 
P.  Vanderpoel,  financial  editor  and  sincere  proponent  of  the  policy 
of  laissez  faire  on  the  exchanges,  makes  this  interesting  and  force- 
ful statement  in  regard  to  short  selling: 

Bear  Eaids — ^Exchange  Must  Act — Sneering  Traitors — Trample 

ON  Them 

Repeatedly  of  late  there  have  been  evidences  of  deliberate  efforts  upon  the 
part  of  organized  bear  cliques  to  depress  security  prices. 

As  one  of  those  who  have  steadfastly  argued  for  the  maintenance  of  a  free 
and  open  market  and  consequently  against  the  elimination  of  short  selling, 
I  feel  it  a  duty  to  express  my  opinion,  and  in  the  most  forceful  terms,  against 
permitting  any  individual  or  any  group  to  hammer  stock  prices  down  at  this 

time.  „      . 

I  believe  in  free  speech  just  as  I  do  in  a  free  market.  Yet  m  war  time, 
there  are  certain  restrictions  on  free  speech.  A  man  may  not  be  a  traitor  to 
his  country. 

AIDING    THE    ENEMY 

We  are  passing  through  a  period  now  just  as  critical  as  though  we  were 
engaged  in  a  great  war.  It  is  just  as  essential  that  the  devastating  downward 
crash  of  prices — security  and  commodity — be  arrested  as  it  would  be  to  halt  the 
forward  march  of  an  alien  enemy. 

Yet  we  are  permitting  men  to  spread  propaganda  just  as  seditious  as  any- 
thing that  might  be  put  out  by  an  enemy.  Not  only  that,  but  through  the  stock 
exchange  we  have  allowed  these  traitors  to  train  their  guns  on  what  appeared 
to  be  our  vulnerable  spots.  -  ^      •    . 

If  this  condition  continues  much  longer  there  can  be  but  one  end — closing 
of  the  stock  exchange  for  self-protection  by  an  outraged  Nation. 

IT   WILL  NOT 

The  United  States  Government  has  set  up  the  Reconstruction  Finance  Corpo- 
ration as  a  stupendous  effort  to  check  the^reat  tide  of  deflation  that  has  already 
resulted  in  so  much  suffering  and  which  threatens  economic  collapse  on  a 
world-wide  scale.  The  Government  is  putting  $2,000,000,000  behind  this  move- 
ment. 

Every  fresh  onslaught  on  the  stock  market  makes  the  work  of  this  corporation 

just  that  much  more  difficult. 

Does  anyone  believe  that  the  Government  will  stand  idly  by  and  permit  a 
group  of  sneering,  traitorous  men  "  play  "  with  the  stock  market  for  their  own 
personal  aggrandizement,  disregarding  the  general  welfare  of  a  Nation? 

It  can  not  and  it  will  not. 

This  column  has  consistently  defended  honest  short  selling.  Bear  raids  have 
always  been  condemned  in  the  strongest  language.  Market  manipulation  of  any 
kind  has  never  been  countenanced. 

What  de  we  find  at  the  moment? 

Unless  our  interpretation  is  totally  wrong,  we  find  a  well-organized  group 
of  bears,  men  whose  names  have  been  bandied  about  from  coast  to  coast, 
very  carefully,  very  cleverly,  putting  out  an  increasing  line  of  short  stocks. 
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We  find  the  most  bearish  sort  of  propaganda  emanating  from   these  same 
bears  and  their  paid  agents. 

We  find  these  men  planning  to  profit  through  their  short  lines  by  uncovering 
sp^ific  weak  situations  and  hammering  at  them  in  the  hope  of  breaking  them 
and  thereby  causing  such  a  smash  that  they  may  cover  their  short  commitments 
at  a  handsome  profit. 

MUST  ACT  QXnCKLY 

Is  this  a  fanciful  picture? 

We  do  not  believe  that  it  is.  Bankers,  business  men,  members  of  the  stock 
excliange  themselves,  tell  us  that  it  is  not. 

If  it  is  a  true  picture— even  approximately  true— the  New  York  Stock  Ex- 
change must  take  drastic  action  quickly  or  an  impatient  citizenry  will  speak 
through  its  Congress  in  no  uncertain  terms.     *     ♦     ♦ 

CALT.  OF  THE  HOUR 

This  is  no  time  for  trifling. 

The  call  of  the  hour  is  for  men  of  strength,  courage,  and  faith— men  who 
will  carry  us  forward,  trampling  as  they  go  on  the  traitors  and  the  cowards. 

The  following  editorial  appeared  in  the  Chicago  Daily  Times  on 
February  24,  1932 :       .  &  J 

MEDICINE   FOR    "  SHORT    SBLUNO  "    ISN'T    STRONG    ENOUGH 

The  New  York  Stock  Exchange  has  revised  its  rules  on  short  selling  of 
stocks,  to  be  effective  April  1.  Tlie  action  comes  jibout  18  mouths  too  late 
Whats  more,  the  new  rules  do  not  go  far  enough.  Sliort  selling  may  be 
restricted  a  little.  In  times  like  these  it  ought  to  be  abolished.  The  President 
and  Congress  have  set  in  motion  many  governmental  activities,  designed  not 
only  to  stop  tiie  depression  of  values  but  actually  to  hifldte  tliem.  Billions 
of  dollars  of  public  money  are  involved  in  tlie  various  schemes.  The  entire 
population  of  the  country  is  expected  to  put  its  shoulder  to  the  wheel  and 
push  for  higher  values,  more  business,  more  employment,  and  better  times 

But  the  short  seller  gambles  that  these  objectives  will  not  be  accompUshed. 
He  is  not  an  inflationist.  He  is  a  deflationist  and  a  depressionist.  He  bets 
that  things  will  go  lower,  not  higher.  He  makes  money  out  of  destruction,  not 
construction.  He  "  sells  "  a  stock  at  a  lower  price  than  the  current  quotation 
with  the  purpose  in  mind  that  his  "  sale  "  will  depress  the  market  even  under 
the  value  at  which  he  "  sells."  Then,  if  his  hunch  works,  as  it  usually  does,  he 
buys  it  at  the  bottom  price  and  delivers  it  to  the  buyer  in  his  original  sale, 
making  a  profit. 

But  he  sells  something  he  does  not  own.  To  accommodate  him  in  his 
gambling,  his  broker  lends  to  the  short  seller  stock  that  belongs  to  another 
customer  which  the  broker  is  holding  on  a  margin  arrangement.  The  other 
customer  doesn't  even  know  that  his  stock  is  being  used  this  way;  often  the 
other  customer  is  the  loser  in  value  through  the  very  transaction  for  which 
his  stock  has  been  put  up  as  dummy  merchandise. 

Under  the  new  rules,  as  announceil  by  President  Richard  Whitney  of  the 
New  York  Stock  Exchange,  the  broker  must  secure  the  other  customer's 
specific  written  consent  to  have  his  stock  lent  to  a  short  seller.  Even  under 
this  plan,  the  short  seller  is  selling  what  he  does  not  possess,  another  man's 
goods.  The  plan  leaves  room  for  manipulation  and  does  not  guarantee  what 
the  country  needs    ♦     ♦     •     a  ban  on  gambling  against  prosperity. 

The  argument  for  short  selling  has  been  that  it  provides  a  "  cushion  "  for  a 
sagging  market,  since  whenever  the  bears  sell  they  must  later  buy  back  But 
the  public  feels  that  the  need  of  the  day  is  for  prices  which  refiect,  not  the 
results  of  manipulation,  but  something  close  to  the  actual  value  of  the  securi- 
ties bought.  In  a  period  like  the  present,  when  millions  of  families  are 
destitute,  due  to  lack  of  business  and  unemployment,  short  selling  of  securities 
means  short  selling  of  the  United  States  and  its  people.  It  is  gambling  against 
th&LT  climb  up  the  economic  ladder.  It  is  making  money  out  of  human  misery. 
The  stock  gambling  fever  was  largely  responsible  for  the  depression  in  the 
United  States.  The  1928  and  1929  stock  boom  was  due  to  stock  gambling 
that  was  made  possible  by  credit.  The  Federal  reserve  system  could  have 
choked  that  credit  in  time  to  stop  the  gambling  and  prevent,  or  at  least 


minimize  the  panic.  The  Government's  banking  system  did  not  take  the 
necessary  bold  step  then  and  stock  prices  took  balloon  ascensions.  They  are 
now  defiated  below  actual  values.  Credit  should  be  denied  to  those  who  gamble 
to  keep  them  lower  than  they  should  be.  All  short  selling  should  be  stopped 
in  the  national  emergency. 

Mr.  Sabath.  But  I  will  refrain  from  inserting  any  name  in  the 
record,  unless  I  am  positively  certain  that  there  is  clear  evidence 
that  such  an  individual  has  practiced  this  and  been  guilty  of  this 
infamous  practice. 

Now,  in  my  desire  to  bring  to  the  committee  all  the  information 
I  possibly  could,  I  dictated  last  evening  the  following  statement : 

Mr.  Chairman  and  gentlemen  of  the  committee,  for  over  two  and  one-half 
^^ears  I  have  pleaded  for  an  opportunity  to  appear  before  the  committee  in 
behalf  of  my  bills  on  short  selling  and  show  the  destructiveness  of  tliis  prac- 
tice and  its  effect  upon  the  social  and  economic  conditions  of  the  country.  And 
now  it  is  somewhat  of  a  mixed  pleasure  to  appear  before  you  after  the  destruc- 
tion which  I  had  prophesied  has  taken  place  because  the  President  and  the 
administration  had  refused  to  act  on  my  appeals. 

I  shall  not  waste  the  time  of  the  committee  in  dwelling  at  length  on  the 
abuses  of  "bull"  manipulation  and  practices  in  1927,  1928,  and  1929,  though 
I  wish  to  state  here  that  I  am  fully  cognizant  of  the  part  they  played  in  pav- 
ing the  way  for  the  greatest  economic  debacle  In  the  history  of  our  country. 
Our  task  at  present,  and  it  is  a  task  incumbent  upon  us,  is  to  deal  immediately 
with  the  situation  now  before  us — the  practice  of  "bear  raiding"  and  short 
selling. 

To-day  I  know  that  I  am  speaking  for  every  legitimate  agricultural,  manu- 
facturing, and  business  enterprise,  as  well  as  for  the  20,000,000  men  and  women 
who  have  lost  their  life  savings;  for  the  hundreds  of  thousands  of  small 
business  men  and  small  manufacturers  who  have  been  wiped  out ;  and  for  the 
millions  of  depositors  and  the  thousands  of  widows  and  dependents  who  have 
been  made  penniless  to-day  by  the  greatest  crime  ever  committed  in  our  coun- 
try: a  crime  that  is  responsible  for  throwing  8,000,000  people  out  of  employ- 
ment and,  therefore,  the  cause  of  want  and  misery  to  millions  of  American 
homes.  And  lest  I  forget,  a  crime  that  is  directly  responsible  for  the  death 
of  20,00  men  of  the  Nation. 

Mr.  Chairman  and  gentlemen,  in  requesting  favorable  action  on  my  bills,  or 
any  other  bill  that  the  committee  may  see  fit  to  report  favorably  to  prohibit 
or  restrict  short  selling,  I  wish  to  emphasize  that  I  am  not  opposed  to  any 
legitimate  transactions  or  to  any  orderly  or  free  market  of  stocks  and  bonds. 
But  I  do  disagree  with  the  assertion  that  without  short  selling  we  would  not 
and  could  not  have  a  free  and  orderly  market  to  sell.  I  am  confident  that  the 
elimination  of  professional  manipulation  would  aid  the  legitimate  transactions 
and  the  orderliness  of  the  inarket.  Furthermore,  I  deny  that  by  prohibiting 
short  selling  the  stock  exchange  would  be  forced  to  close,  as  Mr.  Whitney 
stated  before  this  committee.  I  do  believe  that  the  volume  of  business  on  the 
stock  exchanges  would  be  reduced  and  that  the  profits  of  the  brokers  and 
gamblers  would  be  minimized,  but  on  the  other  hand,  I  believe  that  business  in 
general  would  be  stabilized  and  confidence  restored. 

When  I  appealed  to  the  President,  the  governor  of  the  Federal  Reserve 
Board,  the  leaders  of  the  administration,  and  the  governors  of  the  various 
exchanges  in  1929  to  stop  the  practice  of  short  selling  because  the  coming 
events  were  already  casting  their  shadows  and  it  appeared  as  though  an 
economic  crisis  was  fast  approaching,  I  was  assailed  and  ridiculed  by  the 
writers  and  economists  controlled  by  Wall  Street  and  by  the  majority  of  the 
brokers.  To-day,  after  two  years  and  four  months  of  patient  but  persistent 
effort,  I  am  pleased  to  say  that  I  have  won  over  a  great  number  of  these  people 
to  the  proposition  that  short  selling  is  an  unmitigated  evil  and  should  be 

prohibited. 

Within  the  last  year  Mr.  Wliitney,  president  of  the  New  York  Stock  Ex- 
change, has  made  three  stirring  speeches  in  defense  of  short  selling,  which 
have  been  broadcast  throughout  the  entire  Nation,  and  has  had  a  half  million 
eoples  of  the  same  printed  and  distributed  throughout  the  country.  Even  a 
superficial  examination  of  these  speeches,  as  well  as  those  delivered  before 
your  committee  by  Professors  S.  S.  Huebner  and  Joseph  Stagg  Lawrence,  will 
show  that  they  have  been  carefully  prepared;   and  in  addition,   it  is  quite 
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evident  from  the  speeches  themselves  and  from  the  testimony  presented  by 
Mr  \\hitneys  counsel,  that  no  expense  has  been  spared  to  secure  the  best 
legal  talent  available  to  conduct  this  defense  of  short  selling.  But  notwith- 
standing the  ability  of  these  men  and  their  adroitness  in  handUng  an  obviously 
unfavorable  situation,   they  have  failed,  in  my  opinion,  to  convince  any   in- 

oh!^^*.^^?^  ""^I''  ^""^^^^  ^^''^''  exchange  officials,  short  sellers,  and  brokers,  that 
short  selling  is  expedient  or  beneficial. 

On  page  8  of  the  written  statement  which  Mr.  Whitney  read  before  this 
committee,  he  states  that  "  if  there  had  been  no  short  selling  of  securities,  I 
m^nfho^  "  ^^?*  ^^f  ?*^^^  exchange  wc»uld  have  been  forced  to  close  many 
months  ago.      Mr.  Chairman  and  gentlemen,  I  doubt  very  much  whether  the 

f i^n  Mr^^wvf^?  "^  ^^'''  ""^"Sf^^  ^^  ^^'^^^  ^^"^"^  ^^^  ^^^^  prohibited,  and  I  ques- 
ut^^.^'A  Y^t'^t^  «  sincerity  In  making  this  statement ;  but  oh,  what  a  blessing 

n  1928  iZl^ZH^T^""'  \'^^^'''  '^  ^?^  ''''''  ^'^^^«"^^  ^^'^  ''^^tually  closed 
inn  iff •  ^^  V^l^  ^^''®  ^^^^  ^^""'^^ '  b«n^s,  factories,  and  shops  would 
hii  f?  ""^T'  «°^/^«^'e  all,  the  i)eople  of  the  United  Sta  es  would  not  have 

afd  192T^/.hi  '/ J^^^^T^'  ^J  """^^"^  ^^  ^^"^^^«  ^"""^  the  years  of  I92I 
ffo  o  ?r«'.  ^"^  t^^r^  ^'^"^^  ^^^^  ^^^»  ^«  ballyhooed  "Hoover  bull  market"  with 
n?  SI^^^TV'^^'^l^  ^^  ^^^^^^  P^c^«  «i^^^  there  would  not  have  l>een  hundTeds 
R„rnTa'f''^  '''^'?^*  millionaires  born  at  the  expense  of  the  woTing  peo^^^^^ 
"  bulfs  "  of  "l^l'fn^"  1*0^'  1^"  ^^^  ^'"  engineered  this  orgy  of  inflafiorthe 
1932  nnd  th.f  n^i,.  ^^'  n""''^  ^^'''''''^  ^he  "bears"  of  1929,  1930,  1931,  and 
lydJ    and  that  only  a  small  number  of  many  have  been  directlv  resooiisible 

?n\he'''beT'';;da^^^^^  '"''  '"  '^^  '' MUl  " 'side,  and,'in  th^S  ^w'^etrs! 

ex^an^e^m«nU?«\).n  «^^«^^?-ly  ^^^es  have  endeavored  to  show  that  the  stock 
excnange  manipulations  have  little  or  no  effect  upon  the  trend  of  business  and 

thf  e'4'c?o7'.horj,r'''  ^'^  "",  ^^^^*  ^«*^^^  *^^"  a^lule^  And'n  rSrd°to 
the  hei^htf  nf  ^ii^^"'"^'K"^'^"  F'^  ^'•''"^^  «^  the  market,  Mr.  Whitney  reached 
but  drL^f L?  .ff^^rfn ^  ^^,  'F^"5'  "that  it  does  much  to  smooth  the  waves, 
March  2  Zt  thp  «tnnt^  >f *  ^"^  Professor  Lawrence  stated  Wednesday 
fo  definfVl  nnrr^iof^'^^^i'''^^"^^  '^^^^  "^t  influence  business  and  that  there  s 
Snd  showed  twn^^^  T^^'^^t  prices  and  the  trend  of  business! 

ffmde  Z  nrf  P«  nf  i^I'  ^^^'  """^  ^^-^'  ^^'"^  business  was  on  the  down- 
the  sto^k  n?[ref  nn  fho'^  '  r'^  ^^^'^^  "P  *^  unprecedented  heights.  Now,  if 
thev^rp  ?hi  rL,?.  *  t  f'^'^^A'l^^l  ^*  ^"y  time  represented  true  value,  and  if 

thev  Tould  h/v.  JL^^^^^J  ?K  ^^.^  ^^7  ^^  ""PP^y  «"^  ^e^a°^'  I  ««»  certain  that 
tney  would  have  followed  the  trend  of  business.    The  lack  of  correlation  be^ 

he  cLnTorrnared'^^^^  '"^^"^««  ^"^^"^  ^^^^^  years?  as  shown  ^ 

l«Hnn  nn  fhoT  .  ^^  P^ofessor  Lawrencc,  was  the  result  of  criminal  manipu- 
iSw  of  rnnnlv^/ni  H^  the  professional  gamblers  interfering  with  the  natu?al 
law  of  supply  and  demand.  In  this  connection,  permit  me  to  read  an  extract 
from  a  speech  I  delivered  on  this  subject  in  1929 :  * 

began  an^fdvPrni^nJ^^^  P''"''^'  ex-President  Coolidge  during  his  administration 
^imiTfJ^fS«rfhi  ^  campaign  of  prosperity,  which  Mr.  Hoover  followed,  pro- 
n^ss  ionditfons  lirT^^  ^^^  ^"^^^^  ^^^^^«  ^^^^  «till  untapped,  that  busi- 
increaSni     As  «T«^^^^^^  improvement  each  year,  and  that  savings  were 

increasing.    As  stated  in  a  New  York  World  editorial : 

hrnkpra'  inono  ^.^  n*  f!'/"^  "^^"^"".^  following  a  report  of  a  huge  increase  in 
np?f hp?  if  rf '  JV  ^""Si^^P  '''"^'^^^  ^''^'^  W«"  Street  itself  by  announcing  that 
r^ns     *     •     •'"'  ^"""^   *°^   ^''''^^''   ^"    ^^^   expansion   of   brokers' 

"  This  kind  of  propaganda  continued  even  after  it  was  pointed  out  that  de- 
pression had  set  in  in  many  lines  and  that  stocks  were  selling  at  levels  ridicu- 
lously out  of  proportion  with  their  earnings.  But  notwithstanding  this  warn- 
ing, many  other  similar  statements  were  issued  from  time  to  time  to  imbue  the 
public  with  the  confidence  that  stocks  would  never  react  but  would  keen  on 
climbing  to  greater  heights  in  this  so-called  '  Hoover  era  of  higher  prices ' 

"  The  beautiful,  enticing  picture  painted  by  the  administration  forces  *  who 
would  not  listen  to  the  warning  voice  of  economists  or  the  threat  of  rapidly 
rising  brokers'  loans,  furnished  a  rife  field  for  corporate  promoters  New  cor- 
porations were  organized  for  exploiting  purposes,  old  corporations  split  up  their 
stocks,  gave  so-called  rights  to  purchase  additional  stock,  and  all  the  old  tricks 
and  many  new  ones  were  used.  No  trouble  was  encountered  in  listing  these 
issues  on  the  various  old  and  hastily  organized  new  exchanges.  Interest  rates 
increased.  Country  banks  were  lured  into  sending  their  cash  to  New  York  for 
use  as  ♦  call  loans.'  Corporations  sent  to  the  '  call  loan  market '  not  only  their 
huge  surpluses,  which  should  have  been  distributed  among  stockholders    but 
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also  the  moneys  received  by  increases  in  capitalization,  which  had  been  obtained 
for  development  and  expansion.  oHmini^^tration    were 

Of  dollars  from  a  misled  and  inflamed  public.  ^^^^^ 

It^lZl  The  first  drastic  decline  was  not  enough.  The  conspirators  coi^ 
S'unmerckllf  toThrow  upon  t>>e  market  thousands  upon  thousands  of 
«horoa  of  stocks  which  thcv  never  owned  with  the  sole  purpose  oi  "tsiio^n's 
the  market  value  of  securities  in  order  that  they  could  repurchase  them  at 
h^irTwn  prI?es"Ld  reap  the  richest  harvest  in  the  history  ^^\?J^„^^"^'°,"p„. 
Va«-  hiifiiness  started  on  the  down  grade  in  1927,  as  Mr.  wnitney  anu  rru 
fessor' Laronce'sS,  because  the  people  started  to  invest  in  stocks  and 
Ss     The  business  men,  the  manufacturers,  the  professional  men,  m  fact 

of  Hauid  monev  and  with  this  draining  went  the  purchasing  power  of  the 
country  bS^ss  and  industry  were  left  stranded,  because  the  banks  and 
thP  brokers  demanded  additional  collateral  and  payments.  a,^     v.„^ 

T  believe  it^  clear  to  any  thinking  person  that  the  stock  exchange  has  had 
fi  L^rnrcVect  upoTth^  existing  conditions  and  that  to  a  great  degree  it  has 
Seen  r^ponsfble  t^or  the  crash  and  the  panic  from  which  the  country  is  now 
^^ J^  Rnt  lest  it  mav  appear  to  anv  person  that  this  statement  is  entirely 
f^subfectwf  0^^^^^^  the  ^vilege  of  introducing  at  this  point 

TfewrSiarks  appearing  in  a  leading  French  periodical  and  representing  an 
fthieotivG  Doint  of  view  toward  this  matter:  .  .,.     ^ 

"ThTmain  them  of  conversation  these  days  in  all  civilized  countries  is: 
WhJt  happened  in  Wall  Street?  How  is  it  possible  that  the  richest  coun  ry  in 
toe  worWsCld  threaten  the  stability  and  integrity  of  the  commercial  and 
industrial  life  of  two  hemispheres?     Who  is  responsible  for  this  unheard  of  cat- 

^^"^For  weeks  already  most  disconsolate  messages  are  coming  from  New  York 
and  each  message  is  more  disheartening  than  the  previous  one. 

"  On  OctXr  20  it  was  stated  that  the  spectacular  crash  of  the  stock  market 
had  ruined  tens  of  thousands  of  small  speculators  and  involved  a  depreciation 
of  s^rity  values  variously  estimated  at  from  ten  to  fifteen  billion  ^Jollars  it 
wa^d^  ttiat  groups  of  leading  financiers  met  to  consider  the  situation,  which 

flffpcted  every  part  of  the  United  States.  ,,,  „  ^.^      a.  « 

"On  October  24  it  was  reported  from  New  York  that  Wall  Street  experi- 
enc^  the  greatest  of  all  stock  market  crashes,  that  12.800,000  shares  were  sold 
witMn  a  flw  hours,  that  the  supreme  crash  came  with  a  vengeance  and  sur- 
passed anything  that  the  most  gloomy  had  predicted.  The  estimated  loss  of 
values  was  given  between  five  and  ten  billion  dollars. 

"On  October  28,  a  second  and  still  greater  break  in  the  foremost  American 
stock  market  took  place ;  it  was  intimated  that  sales  during  the  day  totaled 
|^,(^  shares  and^  that  billions  of  dollars  were  again  droppecln  quick  time 
iiT  «iiUP  of  renorts  that  heavy  support  by  bankers  was  forthcoming. 
"^""Sn'october^  it  was  re'ported  that  the  crash  of  the  day  before  char^ 
foriTAd  nq  the  greatest  in  history,  was  not  more  the  greatest,  that  16,400,000 
sha?et  were  sofrinvoVmg  losses  of  $60,000,000,000.  It  was  stated  that  the 
stock  market  crash  wiped  out  more  fortunes  and  made  more  paupers  than  the 
terrible  slumps  of  1907  and  1920. 
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All  the  great  New  York  banks  could  do,  however,  was  to  mobilize  their 

professional  bankers     Mr.  Charles  Mitchel.  of  the  National  City  Bank  of  New 

A?fr  H^*  ^fa^cis  H.  Sisson,  vice  president  of  the  Guaranty  Trust  Co.,  Mr. 

tu^i  K'  .^^''^'^'  president  of  the  General  Motors   Corporation,   have  made 

buish  statements  in  which  they  reassured  the  world  that  they  were  ^i^ger 

t'J  'nnf'h'LTi'   f'^  that  '  recessions  resulting  from  the  action  of  the  market 
will  not  be  violent  or  of  long  duration.' 

"  The  United  States  Government  also  thought  it  opportune  to  reassure  the 
public.  Its  spokesman.  Dr.  Julius  Klein,  Assistant  Secretary  of  Commerce 
and  an  authority  on  economics,  was  directed  by  the  President  to  assure  the 
Diillions  of  anxious  American  listeners  through  wireless  transmission  regarding 
the  crash  on  the  stock  market,  that  'regardless  of  regrettable  speculative  un- 
certainties, the  industrial  and  commercial  structure  of  the  Nation  is  sound ' 
But,  up  to  the  middle  of  November,  there  was  no  '  comeback '  in  Wall 
Stix^et.  It  IS  generally  admitted  that  about  5.000,000  people  have  been  specu- 
•Tm),m  ^cl""^^  ""^^^'^  $200,000,000,000  were  lost;  that  is  at  an  average 

-Now,  how  was  it  possible?  Well,  for  the  benefit  of  those  who  have  not 
read  the  hrst  issue  of  Paris-New  York,  we  shall  reprint  in  part  what  Grau- 
■Wandmayer  said  m  May  last,  in  his  article  The  Orgies  in  Wall  Street- 

It  IS  impossible  to  let  pass  in  silence  the  gigantic  rascalities  of  a  gang  of 
men.  mostly  international  pii-ates,  ^vho  are  the  dominating  figures  in  that 
?onnnS"T/''^!'^^  Wall  Street  and  who  are  on  the  best  way  not  only  to  loo 
120,000  000  Americans,  but  to  defraud  a  whole  world,  to  undermine  the  very 
toundations  of  the  whole  economic  structure  of  all  countries;  who  are  debauch- 
ing millions  of  honest  men  and  women  to  the  detriment  of  struggling  nations 
and  whose  only  object  is  to  plunder  and  to  steal.  iiauons 

" '  Aided  and  abetted  by  scurrilous  politicians,  Wall  Street  sharpers  have 
coined  a  slogan  that  "America  is  enjoying  unusual  prosperity  "  and  under  these 
false  pretenses  they  have  succeeded  in  causing  an  inflation  of  values  which 
IS  surpassing  the  most  optimistic  dreams  of  windbags  and  financial  tipsters  and 
the  hopes  of  charlatans  offering  tlieir  shoddy  financial  wares 

" '  From  8,000,000  to  12,000,000  shares  are  being  turned  over  daily  on  New 
York  exchanges  and  over  counters  and  the  money  required  day  by  day  for 
gambling  purposes  amounts  to  $10,000,000,000. 

..^'.^^^'Z  "'  ^^^  I'^^^Vl  ""^  "^."^  country  has  such  a  horde  of  men  and  women 
with  httle  capital  and  financial  experience  been  lured  to  the  center  of  specula- 
tion, and  never  in  the  history  of  any  country  was  gambling  so  boldly  and 
officially  encouraged  as  in  the  United  States  during  the  last  few  years' 

*•  The  author  of  the  above-mentioned  article  further  cited  serious  authorities 
^ho  claimed  that  the  pretention  of  those  wlio  indirectly  influenceil  the  great 
public  to  gamble  by  constantly  telling  that  the  country  is  prospering  as  never 
before,  was  untrue  and  misleading.  yc  i  t,  as  ue^ei 

"  Said  Grau- Wandmayer : 

'"A  short  time  ago,  no  less  an  authority  than  the  National  Industrial  Con- 
ference published  the  results  of  the  investigation  of  30  trained  statisticians 
operating  under  the  guidance  of  said  National  Industrial  Conference  which 
shows  that  the  "  prosperity  "  of  the  United  States  during  last  year  was  spotty 
ill  character  and  that  there  was  a  decidedly  marked  contrast  between  the 
extraordinary  high  level  of  financial  activities  in  Wall  Street  and  the  lower 
volume  of  general  business.  It  was  stated  in  the  report  that  available  statisti- 
cal data  for  December  in  January  last  do  not  indicate  any  marked  change  for 
better  or  worse  in  the  general  business  situation  which  characterized  the  past 
I'ear  as  a  whole.  Furthermore  complete  statistical  information  made  it  clear 
that,  so  far  as  prevailing  measurements  of  business  go,  1928  was  a  year  of  less 
than  normal  growth  in  general  business  activities  in  the  United  States 

" '  The  year  was  notable  only  for  a  few  months  of  high  activity  in  iron  and 
steel,  in  automobiles  and  related  industries,  and  in  building  construction 

It  IS  now  being  conceded  that  the  "  prosperity  "  in  the  United  States  is 
only  a  paper  prosperity  with  stock  gamblers  taking  all  the  profits.  The  people 
as  a  whole  are  not  only  better  off  than  they  were  years  before,  but  the  middle 
classes  are  being  pauperized  through  the  well-known  process  of  inflation ' 

"There  can  not  be  the  slightest  doubt  about  it  that  the  Wall  Street  disaster 
will  rum  business  in  all  parts  of  the  world  and  that  we  may  face  prolonged  hard 
times.  The  collapse  was  so  titanic  and  far-reaching  that  its  catastrophic 
2-esults  can  not  yet  be  grasped. 


"  In  former  market  panics  only  relatively  few  persons  were  affected.  Stock 
speculation  in  former  times  was  confined  to  a  small  portion  of  population.  At 
the  time  of  the  great  deroute  17,000,000  people  were  registered  as  stockholders. 

••  Now,  what  is  the  United  States  Congress  going  to  do  about  it?  *  *  *" 
The  trouble  is  that  the  majority  of  American  legislators  speculate  at  various- 
times  on  various  exchanges  and  that  the  so-called  financial  leaders  are  funda- 
mentally dishonest.  All  those  bankers  who  tried  to  oppose  or  actually  defied 
the  action  of  the  Federal  reserve  bank  which  tried  to  discourage  speculation 
have  acted  in  bad  faith.  We  wish  to  mention  only  the  nefarious  role  played 
by  the  president  of  the  National  City  Bank  of  New  York,  Mr.  Charles  Mitchel, 
who  boldly  denounced  the  restrictive  action  of  the  Federal  reserve  bank  tending: 
to  curb  speculation. 

"The  National  City  Bank  of  New  York,  that  greatest  bank  in  the  country,, 
is  particularly  unlucky  in  its  selection  of  men  to  whose  supposed  integrity 
people  are  intrusting  their  money.  It  must  be  remembered  that  one  of  its 
former  presidents  was  responsible  for  the  fact  that  the  American  people  have 
lost  nearly  a  hundred  million  dollars  in  Russian  securities ;  that  his  successor^ 
Mr.  Stillman,  was  involved  in  a  tremendous  personal  scandal  b*"^ore  the  courts 
in  New  York ;  that  the  National  City  Bank's  sugar  speculations  in  Cuba  resulted 
in  almost  ruining  that  country,  so  dependable  on  Wall  Street.  Now,  it  is  its 
present  first  executive,  formerly  its  first  bond  salesman,  who  tried  to  prevail 
on  professional  gamblers  to  defy  all  warning,  to  hold  on,  because  his  bank, 
profited  so  enormously  by  lending  money  on  exorbitant  rates  and  also  by  inviting 
the  banks  of  the  world  to  divert  the  funds  intrusted  to  them  for  legitimate- 
purposes  and  to  send  those  funds  to  the  City  Bank  for  speculative  broker  loans. 
The  National  City  Bank  had  to  close  in  1923-24  about  40  branches  in  all  parts 
of  the  world,  because  people  distrusted  that  bank's  management,  and  now  the- 
same  bank  is  again  penetrating  foreign  countries  looking,  as  it  seems,  this  time 
for  foreign  capital  to  support  Wall  Street  speculators. 

"  We  regret  that  lack  of  space  does  not  allow  us  to  give  to  our  American: 
readers  a  short  review  of  some  of  the  foremost  European  papers  regarding  the 
New  York  stock-market  disaster.  It  would  be  interesting  and  instructive. 
These  papers  are  mostly  reserved  in  their  utterances,  but  the  gist  of  their 
comments  is  '  Cave  Americanem.'  " 

In  1929  the  officials  and  directors  of  large  corporations,  being  well  aware 
that  securities  were  selling  far  above  their  intrinsic  value,  began  to  sell 
"  against  the  box,"  as  the  term  goes,  to  protect  the  gains  made  in  the  value 
of  the  stock  they  .held — stock  that  had  been  gyrated  to  dizzy  heights  by 
"  wash  "  sales,  false  reports  of  fabulous  earnings,  pool  manipulation,  and  mis- 
leading financial  reports.  Mr.  Whitney  naively  disclaims  any  knowledge  of 
such  practices  and  asks  for  proof.  I  must  state  that  my  evidence  is  purely 
circumstantial,  yet  such  factual  evidence  as  exists — and  make  no  mistake 
about  it,  gentlemen,  it  exists — is  confined  to  the  exchange  members  themselves^ 
And  how,  I  ast  you,  can  one  derive  any  knowledge  of  a  corporation  unless  one- 
has  access  to  the  records?  These  records  are  proof,  and  this  explains  Mr. 
Whitney's  solicitude  in  preventing  an  examination  of  the  exchange  records^ 

Professor  Lawrence  stated  that  he  sympathized  with  the  poor  unfortunate 
short  sellers;  he  gave  us  figures  of  the  cost  of  short  selling  and  endeavored 
to  .show  us  what  the  short  seller  contributes.  That  being  the  case  my  bill  will 
protect  the  short  seller,  and  he  should  have  no  complaint.  Pro/essor  Lawrence 
also  pointed  out  that  the  unlisted  stocks  and  the  stocks  not  sold  short  suffered 
as  great  a  deflation  as  those  sold  short.  It  is  amusing  for  me  to  note  what 
little  respect  these  professors  and  New  York  lawyers  have  for  the  intelli- 
gence of  the  Members  of  this  House.  Do  they  not  know  that  these  unlisted 
stocks  and  bonds  naturally  follow  the  trend  of  the  listed  stocks  and  that  bonds 
have  suffered  because  many  people  in  despair  have  been  forced  to  sell  their - 
bonds  and  unlisted  stocks  rather  than  sacrifice  the  listed  stock  which  the.r 
bought  at  the  boom  period  with  the  encouragement  of  our  financial  and  politi- 
cal prophets?  Does  Professor  Lawrence  feel  that  we  do  not  know  that  the 
value  of  bank  stocks  is  bound  to  be  affected  when  billions  upon  billions  of 
deposits  have  been  withdrawn  from  the  banks  and  from  the  legitimate  busi- 
ness channels? 

In  addition,  he  has  stated  that  there  are  10  "bulls"  to  1  "bear."    Up  to 
a  year  ago  the  percentage  was  much  greater,  but  due  to  the  publicity  which  i 
the  "  bears "  have  received  the  ratio  on  the  "  bear "  side  has  naturaily  in^ 
creased.    And  this,  I  believe,  is  another  important  reason  why  short  sellings 
should  be  prohibited  or  restricted  without  delay. 


212 


SHORT   SELLING   OF   SECURITIES 


SHORT  SELLING  OF  SECURITIES 


213 


Tbeie  are  other  and  more  urgent  reasons  why  we  should  legislate  in  this 
regard  before  it  is  too  late.  Thousands  of  people  in  an  attempt  to  recoup 
their  losses  have  again  been  "  taken  in  "  and  deprived  of  their  last  penny.  It 
is  to  protect  those  who  have  lost  everything  and  are  in  despair  and  who  will 
be  tempted  to  take  long  chances  in  order  to  recover  their  losses  that  we  must 
curb  this  vicious  practice.  And  above  all,  it  is  to  prevent  a  recurrence  of  the 
cataclysm  in  which  we  now  find  ourselves;  a  cataclysm  which  robs  a  people 
of  their  finer  qualities  and  in  passing  leaves  them  cinderlike — hard,  scarred, 
and  misshapen.  The  great  mass  of  the  American  people  will  never  forget 
the  haunting  memory  of  these  years  and  will  censure  us  if  we  do  not  act,  and 
act  quickly. 

Although  you  may  or  may  not  agree  with  me  that  it  is  a  fair 
statement,  yet  I  do  not  believe  it  brings  home  to  you  gentlemen  all 
of  the  facts  that  I  would  like  to  have  you  know.  Therefore,  I 
will  just  ramble  along  and  give  you  any  outline  of  my  efforts  to 
correct  this  evil. 

Short  selling,  gentlemen,  is  not  a  new  question  with  me.  I  have 
been  opjwsing  it  for  more  than  two  decades.  However,  it  was  not 
until  1929,  when  conditions  appeared  timely  for  a  gigantic  social 
and  economic  upheaval,  that  I  began  to  attack  this  practice  in 
earnest.  I  have  been  through  several  panics  and  crises  and  was 
acquainted  with  the  conditions  leading  up  to  them  as  well  as  the 
part  played  by  the  short  sellers.  Gentlemen,  we  look  with  horror 
upon  the  ghouls  who  slink  about  under  the  cover  of  darkness  to  rob 
the  dead.  Yet,  these  men  under  a  cloak  of  respectability  move 
about  spreading  false  rumors,  preying  upon  the  fears  and  short- 
comings of  men,  and  breaking  down  the  confidence  of  the  people 
in  our  industry,  our  institutions,  and  our  Government.  The  ghouls 
rob  the  dead ;  these  men  rob  the  living  of  their  life  savings  and  the 
Nation  of  its  life  blood.  And  yet  nothing  is  done  about  it.  Some 
day  posterit}^  will  look  upon  the  stock  exchange  manipulations  and 
practices  of  1928-1932  as  the  greatest  crime  committed  upon  the 
people  of  the  Nation,  and  will  hold  those  who  had  the  power  to  stop 
these  practices  responsible  for  the  great  catastrophe  that  has 
occurred. 

You  are  undoubtedly  aware  of  the  fact  that  the  wealth  of  the 
Nation,  due  to  the  manipulations  in  stocks,  has  been  reduced  by 
nearly  one  hundred  and  fifty  billions  of  dollars ;  that  the  stocks  which 
are  listed  on  the  New  York  Stock  Exchange  and  other  exchanges  are 
worth  only  20  cents  on  the  dollar;  and  that  although  their  former 
value  was  about  $170,000,000,000,  to-day  it  is  about  $32,000,000,000. 
And  when  we  take  into  consideration  that  in  this  terrific  crash  over 
20,000,000  of  our  people  have  been  imposed  upon  and  made  nearly 
penniless,  when  you  will  agree  with  me,  I  know,  that  we  have  per- 
mitted conditions  to  exist  which  should  have  been  prohibited  long 
ago. 

In  November,  1929,  when  I  saw  what  was  going  on,  I  wired  the 
President,  asking  him  to  stop  this  abuse.  I  also  sent  telegrams 
to  the  chairman  of  the  Federal  Reserve  Board,  the  Secretary  of 
the  Treasury,  and  the  presidents  of  the  stock  exchanges. 

And  a  few  days  afterward,  the  officials  of  the  New  York  Stock 
Exchange  issued  the  so-called  "  questionnaire,"  requesting  brokerage 
houses  to  make  reports  of  the  short  sales.  Of  course,  you  know 
that  the  market  immediately  righted  itself,  and  that  it  went  along 
that  way  for  two  weeks  until  the  officials  saw  fit  to  rescind  the  ruling ; 
and  then  again  the  crash  continued. 


Mr.  Condon.  What  was  that  date?     Will  you  put  that  in  the 

record  now  ? 

Mr.  Sabath.  That  was  November  14.  Now,  may  I  insert  here  in 
the  record,  Mr.  Chairman,  my  telegram  to  the  President  ? 

Mr.  McKeown.  Yes.  ,       ,    .  i.  xi. 

Mr.  Sabath.  And  to  Mr.  Mellon ;  and  to  the  chairman  of  the 
Federal  Reserve  Board ;  and  to  the  board  of  governors  of  the  New 
York  Stock  Exchange?  I  did  not  know  then  who  the  president 
of  that  exchange   was,  and  so   I   addressed  my  telegram  to  the 

I  wish  also  to  insert  the  answer  which  I  received  on  November 

14   1929. 
Mr.  McKeown.  Will  you  read  those  messages? 
Mr.  Sabath.  The  answers  ? 
Mr.  McKeown.  The  messages  and  the  answers. 
Mr.  Sabath.  I  have  the  answers  and  I  have  some  of  the  telegrams. 
(The  following  telegrams  are  those  referred  to:) 

Chicago,  III.,  November  12,  1929, 

His  Excellency,  HEatBEET  Hoover, 

President  of  the  United  States,  Washington,  D.  C: 
To-day's  New  York  press  dispatch  states  that  the  professionals  are  still 
selling  short.  I  am  satisfied  that  99  per  cent  of  the  American  people  feel  that 
this  outrageous  destruction  of  the  small  investors  has  gone  far  enough  and 
that  immediate  steps  are  needed  to  save  the  Nation  from  the  disastrous  con- 
ditions that  are  bound  to  follow.  It  is  the  consensus  of  opinion  of  well- 
informed  men  that  you,  Mr.  President,  should  call  upon  the  financiers  of  this 
Nation  to  stop  profiteering  and  formulate  and  carry  out  a  plan  to  save  the 
Nation  from  dire  calamity.  ^^  ^^  ^^^^^^ 


The  Board  of  Governors,  Chicago,  III.,  November  12,  1929. 

The  New  York  Stock  Exchange, 

New  York  City,  N.  Y.: 
To-day's  New  York  press  dispatches  state  that  short  selling  is  increasing. 
In  view  of  conditions  I  express  the  opinion  of  many  well-informed  men  that 
the  board  having  power  to  stop  all  short  selling  should  do  so  immediately, 
since  the  existing  dangerous  conditions  demand  such  a  step  and  may  be  help- 
ful and  beneficial  to  the  entire  Nation.  Failure  of  the  board  to  act  may  bring 
about  conditions  the  seriousness  of  which  no  one  can  foretell  and  for  which  the 

board  will  be  held  responsible. 

A.  J.  Sabath. 


Chicago,  III.,  November  i^,  1929. 

Board  of  Governors, 

New  York  Stock  Exchange, 

New  York,  N.  Y. 
Though  I  have  not  been  favored  with  a  reply  to  my  wire,  I  notice  that  you 
have  issued  an  order  for  a  questionnaire  on  borrowed  stocks.  I  feel  that  con- 
ditions demand  that  you  go  still  further  and  order  that  all  short  contracts 
should  be  liquidated  and  no  further  short  commitments  made  until  ruled  by 
you  I  reassert  that  grave  responsibility  rests  upon  you  at  the  present  time 
and  your  actions  will  reflect  either  favorably  or  unfavorably  upon  your  ex- 
change.    No  doubt  you  realize  that  bona  fide  investors  must  be  protected. 

A.  J.  Sabath. 


Hon.  A.  J.  Sabath, 

Chicago,  III.: 
Your  telegram  addressed  to  the  board  of  governors  of  the  New  York  Stock 
Exchange  was  received  Wednesday  morning  and  referred  to  me.  The  business- 
conduct  committee  of  the  exchange  had  already  directed  all  members  to  report 
their  position  in  borrowed  and  loaned  stocks  for  the  purpose  of  determining  the 
extent  of  any  short  interest  which  might  exist  in  the  market.    This  action  was 
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taken  because  of  persistent  rumors  that  there  had  been  a  great  deal  of  short 

Richard  Whitney,  Vice  President 


At  that  time  the  officials  claimed  that  they  did  not  know  of  any 
short  se  hng  but  later  on  I  will  be  able  to  show  that  the  professional 
no^  1  /i?^  began  early  m  the  fall  of  1929,  when  all  of  the  insiders, 
namely  the  officials  and  directors  of  large  corporations,  who  were 
aware  of  real  conditions,  were  selling  "  against  the  box."  There  is 
no  question  that  thousands  upon  thousands  of  shares  were  sold  in 
this  obviously  unfair  and  unjust  manner. 

Now,  to  my  mind  the  action  of  these  officials  and  directors  was  not 
only  unfair  and  unjust  but  criminal;  it  was  like  playing  with  the 

^?/i.  f  ^/ j^§?®'  "^^^  ^^^^  ^^^^^  ^^  ^'^^est  and  did  invest  their  funds, 
with  loaded  dice.  * 

And  they  had  the  President  and  Mr.  Mellon  and  others  tell  the 
people  to  come  m  and  buy  stocks— that  stocks  were  cheap  and  would 
go  higher;  that  is,  while  they  themselves  were  selling— thus  obtain- 
ing nioney  from  millions  of  American  citizens  under  false  pretenses. 
And  I  am  satisfied  that  if  these  individuals  were  brought  before  any 
unbiased  judge  and  this  evidence  submitted,  the  court  would  be 
obhged  to  find  them  guilty  of  a  crime.  Why,  we  convict  people 
every  day  for  obtaining  a  few  hundred  dollars  on  false  pretenses. 
But  here  we  have  thousands  of  cases  where  the  American  people 
have  been  mulcted  out  of  billions  of  billions  of  dollars,  and  no  one 
has  been  convicted.  ' 

^ow  the  fact  is,  Mr.  Chairman  and  gentlemen,  that  I  have  con- 
tinued  to  harass  the  stock  exchange  officials  and  Mr.  Whitney  with 
my  telegrams  and  letters.  And  I  have  appealed  to  the  President, 
and,  m  fact,  everyone  who  I  thought  would  help  me  stop  this  abuse 
including  the  Postmaster  General  and  the  Attorney  General.  I  am 
going  to  ask  leave  at  this  time  to  insert  these  telegrams  and  letters 
m  the  record  so  that  m  the  future  the  country  and  the  people  will 
know  what  efforts  I  have  made  to  put  a  stop  to  this  abuse. 

Mr.  McKeown.  Those  will  be  admitted  in  the  record 

1.  ^^^^i^fe^""^  and  letters  referred  to  and  subsequently  submitted 
by  Mr.  Sabath  are  as  follows :)  ^         j 

Mr.  E.  H.  H.  Simmons,  ^°'^-'°^'  ^"'•'  ^^^^^  ^S,  1929. 

President  {and  also  to  hoard  of  governors).  New  York  Stock  Exchange- 
Immediately  after  the  issuance  of  the  questionnaire  by  you  as  to  borrowine^s 
and  loanings  of  stock  the  large  short  selling  ceased  and  condUions  TrnZo^d 
until  the  questionnaire  was  withdrawn.  Last  week's  reports  agaLTndTcate 
tremendous  short  selling.  Your  statistics  show  that  less  th4  3  per  ce  t  ol 
listed  securities  are  carried  in  brokers'  loans.  Surelv  the  owners  of  qinpr 
«w/  "1"^  stocks  Should  not  be  at  the  mercy  of  a  sn^ll  coteHe  of  de  truc«ve 
shorts  and  are  entitled  to  your  protection.  Hundreds  of  banLrs  and  Thon 
sands  upon  thousands  of  investors  are  appealing  to  ml  and  looking  to  youTo 
stop  short  sales  or  at  least  to  again  issue  the  questionnaire  and  g"fepub??citv 

rPliiftff'if^  ^^}u^-  ^''^T.  S^?"^^  ^^  ^«^^^  ^'^  y«"  immediately^o  gfve  some 
Lit/  ^^  the  mil  ions  of  stockholders  and  check  these  ruinous  activities  until  at 
least  normalcy  is  restored,  as  every  effort  is  being  made  bv  Washington  and 
everyone  else  to  stabilize  conditions  and  restore  confidence  Unless  some  action 
is  taken  by  you  I  shall  give  full  publicity  to  this  request  and  demand  th«? 
Pres^ident  Hoover  take  action  and  the  Attorney  Gene~r^td  against  the 

A.  J,  Sabath. 


New  York  Stock  Exchange, 
New  York,  December  21,  1929. 

Hon.  A.  J.  Sabath,  ^ 

House  of  Representatives,  Washington,  D.  C. 

My  Dear  Mb.  Sabath  :  Your  telegram  of  December  23  was  duly  received,  and 
I  have  considered  its  contents  with  great  care. 

As  you  are  aware,  the  exchange  under  date  of  November  12  required  reports 
of  all  its  members  as  to  the  borrowing  and  lending  of  securities  ahd  their  posi- 
tion in  regard  to  fail-to-deliver  and  fail-to-receive  items.  This  questionnaire 
was  continued  for  several  days,  but  after  the  answers  to  the  first  set  of  question- 
naires had  been  examined  it  became  evident  that  the  volume  of  short  selling  was 
so  very  small  that  it  could  have  no  possible  effect  upon  the  market,  and  the  ques- 
tionnaire was  therefore  discontinued.  As  revealed  by  an  analysis  of  the  ques- 
tionnaire of  the  total  short  position  in  all  listed  stocks  as  of  the  12th  of  Novem- 
ber, which,  of  course,  includes  not  only  the  short  sales  made  on  that  day  but  all 
open  short  sales  irrespective  of  when  the  sale  itself  was  made,  shows  that  the 
short  position,  as  compared  with  the  total  number  of  listed  shares,  was  only  about 
fifteen  one-hundredths  of  1  per  cent.  The  market  value  of  this  short  position 
on  the  same  date,  as  compared  with  the  market  value  of  the  listed  shares  on 
November  1,  which  was  the  nearest  comparable  date  for  which  the  exchange 
had  the  data,  shows  that  this  short  position  was  about  twelve  one-hundredths  of 
1  per  cent. 

In  your  telegram  you  ask  that  the  exchange  should  again  require  its  mem- 
bers to  answer  a  questionnaire  in  regard  to  short  sales  and  that  it  should 
give  publicity  as  to  who  are  the  short  sellers,  and  you  imply  that  it  is  the 
activity  of  a  small  coterie  oX-destructive  shorts  that  has  caused  the  recent 
declines  in  the  stock  market.  )  In  this  I  can  not  agree  with  you. /The  evidence 
as  shown  by  the  questionnaire  of  November  12,  and  subsequent  days,  discloses 
such  a  ridiculously  small  short  position  that  the  sales  made  by  the  short 
sellers  could  have  little  or  no  effect  upon  the  market.  While  there  have  been 
many  rumors  attributing  to  short  sellers  the  recent  declines  in  the  market, 
the  exchange  has  no  evidence  that  the  volume  of  short  selling  has  greatly 
increased,  ancUt  is  difficult  to  believe  that  there  has  been  any  great  volume  of 
short  selling/ 

It  is,  of  c^rse,  impossible  to  determine  accurately  just  what  causes  securities 
to  advance  or  decline,  but  it  is  fair  to  assume  that  certain  known  factors 
have  played  a  part  in  the  recent  movement  of  prices.  The  income  tax  laws 
of  the  United  States  and  of  the  State  of  New  York  require  individuals  who 
report  their  incomfe  on  a  cash-received  basis  to  realize  losses  before  those 
losses  can  be  deducted  from  taxable  income.  For  many  years  when  securities 
have  declined  in  value  heavy  selling  has  taken  place  in  the  latter  part  of 
December,  and  it  has  always  been  assumed  that  this  volume  of  sales  was  the 
result  of  the  rule  requiring  individuals  to  "register  their  losses  for  income-tax 
purposes.  Furthermore,  our  income  tax  laws  provide  that  a  loss  can  not  be 
deducted  if  the  taxpayer  repurchases  the  same  or  similar  securities  within  a 
period  of  30  days.  As  a  result  of  these  two  rules,  many  individuals  sell  in 
order  to  record  a  tax  loss  and  keep  their  money  available  so  as  to  be  able  to 
repurchase  the  same  security  as  soon  as  the  30-day  period  has  expired.  It  is 
fair  to  assume,  at  the  close  of  a  year  in  which  security  prices  at  first  advanced 
and  then  declined  very  rapidly,  that  many  individuals  who  had  recorded 
profits  in  the  earlier  part  of  the  year  were  anxious  to  record  their  correspond- 
ing losses  which  had  accrued  in  the  latter  part  of  the  year.  This  tax  selling 
has,  in  my  opinion,  been  one  of  the  important  factors  in  the  weakness  of  the 
market  during  the  last  two  weeks. 

Another  known  factor  is  the  desire  of  the  officers  and  directors  of  corpora- 
tions to  prepare  for  the  annual  statement  which,  in  most  instances,  reflects 
the  condition  of  the  company  as  of  the  close  of  the  calendar  year.  Many 
corporations,  and  particularly  investment  trusts,  which  were  carrying  sub- 
stantial amounts  of  securities  for  investment,  have  thought  it  wise  to  sell 
some  of  their  securities  so  that  their  balance  sheet  on  December  31  would 
contain  a  reasonable  proportion  of  cash  or  liquid  investments.  This  practice 
of  corporations  preparing  for  their  annual  statement  to  stockholders  is  a 
common  one  and  is  employed  not  only  by  railroad  and  industrial  corporations 
but  also  by  many  national  and  State  banks.  Economists  have  long  noticed 
this  tendency  as  it  is  reflected  in  the  periodic  increase  in  interest  rates  at  the 
turn  in  each  year. 
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Another  known  factor  has  been  the  lack  of  buying  by  the  public  in  general 
This  was  a  natural  consequence  of  the  very  severe  declines  in  security  prices 
in  the  end  of  October  and  the  early  part  of  November  of  this  year.  Such 
readjustments  in  security  prices  always  make  investors  hesitant  to  buy  securi- 
ties until  the  definite  trend  of  the  market  has  been  established.  This  hesi- 
tancy on  the  part  of  investors,  coupled  with  the  liquidation  which  has  been 
caused  by  selling  for  income-tax  purposes,  or  selling  for  the  purpose  of  read- 
justing the  balance  sheets  of  corporations,  has  accentuated  the  downward 
trend  of  prices  during  the  past  two  or  three  weeks,  and  since  there  is  nothing 
to  indicate  to  the  exchange  the  existence  of  any  large  amount  of  organized 
selling  it  is  confident  that  whatever  short  selling  has  taken  place  has  had 
practically  no  effect  upon  the  market. 

In  conclusion,  let  me  state  that  the  officers  and  governors  of  the  exchange 
are,  as  they  always  have  been,  in  constant  touch  with  the  market  and  are 
giving  daily  consideration  to  the  problems  of  said  conditions  created  by  the 
course  of  prices  on  the  exchange.  In  so  doing,  the  officers  and  governors  of 
the  exchange  recognize  the  responsibility  which  rests  upon  them  of  constantly 
safeguarding  the  investors  in  the  securities  dealt  in  on  the  exchange  and  in 
protecting  said  investors  from  unfair  and  unethical  practices. 
Yours  very  truly, 

B.  H.  H.  Simmons,  President. 

„,    T^      „  „  „  Chicago,  III.,  December  26,  1929. 

His  Excellency  Hebbeet  Hoover, 

President  of  the  United  States, 

W<ishinffton,  D.  C. 
For  the  purpose  of  restoring  confidence  and  stabilizing  business,  industrial 
leaders  of  the  United  States  have  pledged  themselves  to  cooperate ;  but  a  small 
coterie  of  gamblers  wilfully  and  deliberately,  through  short-sale  manipulations 
are  not  only  undoing  your  constructive  efforts  but  are  further  demoralizing 
business  and  general  conditions.  The  exchanges  which  have  it  in  their  power 
to  stop  this  destruction  by  stopping  the  tremendous  short  selling  are  indifferent 
to  your  efllorts  and  the  welfare  of  the  country.  In  order  to  bring  about  your 
aims,  I  feel  you  should  demand  cessation  of  these  purely  gambling  ruinous 
activities  of  the  destructive  forces.  The  large  number  of  genuine  investors  of 
this  country  who  own  more  than  90  per  cent  of  its  securities  outright  can 
demand  that  their  values  are  protected  against  vicious  manipulation  and  that 
their  peace  of  mind  is  protected  so  that  they  may  continue  their  work  un- 
harassed. 

A.  J.  Sabath. 


TT       -cxr  T^    xxr       w  Chicago,  III.,  December  26,  192<). 

Hon.  William  Db  Witt  Mitchell, 

Attorney  General  of  tlie  United  States, 

Washington,  D.  C. 
The  President  and  everyone  connected  with  the  administration  and  the 
leaders  of  industry  are  endeavoring  to  restore  confidence  and  bring  about 
normal  conditions,  but  a  few  New  York  bears  are  bringing  about  greater  de- 
struction by  selling  thousands  upon  thousands  of  shares  which  they  do  not 
own,  thereby  vitiating  the  efforts  of  all  who  have  pledged  themselves  to  stabil- 
ize conditions.  It  is  my  opinion  that  you  should  investigate  whether  these 
manipulators  are  organized  in  any  way  and  that  you  should  consider  whether 
they  can  not  be  proceeded  against  for  conspiracy,  as  thev  are  using  the  mails 
and  interstate  means  of  communication  in  their  activities. 

A.  J.  Sabath. 


^  ^  Chicago,  Illinois,  October  11,  1930. 

Board  of  Governors, 

New  York  Stock  Exchange, 

New  York,  N.  Y. 
Gentlemen  :  A  year  ago,  before  the  crash,  I  wired  you  that  in  the  interests 
of  the  Nation  all  short  selling  should  be  discontinued.    A  few  days  later  you 
issued  a  questionnaire  to  your  members  as  to  the  leanings  and  borrowings  of 
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«tnrk  and  market  conditions  improved.  But  within  a  few  w^ks  you  with- 
draw the  questionnaire,  with  the  result  that  another  wave  of  short  selling 
pn^ned  and  is  still  continuing  to  the  detriment  of  the  entire  country.  ,  ^ 

fhaie^ried  in  every  way  by  congressional  action  and  through  the  adminis- 
tration  to  put  a  stop  tolhe  destructive  practice  of  short  selling  but  failed  to 
Obtain  any  coopei-ation  at  that  time.  You  have  permitted,  sanctioned,  and 
ev^approverofthi  infamous  practice.  Therefore,  I  view  with  some  degree 
of  satisfaction  ttie  report  in  to-day's  newspapers  that  you  have  declared  war 
on  the^'bears^^  of  war,  it  is  merely  an  apologetic  request  upon 
^e  organized  destroyers  of  our  stability,  commerce,  and  business,  to  be  careful 
na  tn  their  mass  and  collusive  bear  raiding.  •.  ^ 

™s,  to  my  minS,  will  not  satisfy  the  American  people.  .^They  ^«>^^  ^e^^^f 
that  not  only  the  concentrated  but  all  short  selling  cease,  if  not  for  all  times, 
at  least  long  enough  to  give  business  and  industry  a  chance  to  rec^P^^^ate  from 
the  nationwide  dipression  and  unemployment.     I  am  convinced  that  this  de- 
mand  will  not  subside  until  this  destructive  practice  ceases 
"Neither  you  nor  your  shrewdest  publicists  f «»„^»f  |f  ""^  f  °^, ^I.^^;,^^^^^ 
4Mot  the  fact  that  these  very  manipulators  m  192<-28  forced  the  Pnces  oi 
s^ur  ties  to  unjustifiable  heights  and  in  the  latter  part  of  1929  started  the 
^hort-selling  campaign,  utilizing  every  conceivable  rumor  to  aid  them  in  their 
treasonable  action   which  has  brought  about  the   greatest    most  destructive 
financral  tornado  in  the  history  of  our  land.    A  storm  which  wrecked  hundred^ 
of  banks  and  financial  institutions;  closed  thousands  upon  thousands  of  busi- 
ness^s;  destroyed  thousands  of  factories  and  plants  thereby  forcing  out  of  em- 
ployment milUons  of  our  citizens  and  causing  untold  want  and  misery 

But  this  is  not  all.  The  life  earnings  of  from  ten  to  twenty  millions  of  citi- 
v^n^  were  swent  away ;  the  very  lives  of  hundreds  of  men  have  been  taken , 
ZusLds  hive  beerdHven  to  insanity.  All  this  should  and  could  have  been 
aroided  if  your  exchange  and  similar  institutions  had  the  slightest  interest 

In  the  country's  welfare.  „     t,    ^      ,i-         *       4-  fr.^  ^^v.^ 

I  again  call  upon  vou  to  stop  immediately  all  short  sellmg,  if  not  for  the 
countrv's  sake  then  do  it  for  your  own,  as  failure  on  your  part  to  act  may 
eventually  stop  not  only  short  selling  but  all  gambling  transactions  on  all  the 
stock  exchanges  and  boards  of  trade. 

very  truly  yours,  ^^^  ^^  ^^^^^^^ 


Chicago,  III.,  October  11,  1930. 

Mr.  Richard  S.  Whitney, 

President  New  York  Stock  Exchange,  New  York,  A.  Y. 

Dear  Mr  Whitney  :  I  read  in  the  press  that  at  a  banquet  of  the  Illinois 
Chamber  of  Commerce  you  have  sharply  criticized  the  recent  proposjil  for 
legislation  to  restrict  short  selling.  As  the  proponent  of  this  legislation,  I 
honestly  and  sincerely  believe  that  it  is  detrimental  to  legitimate  business  and 
responsible  for  the  crash  in  1929,  and  the  ever  reoccuring  breaks  as  reported 
by  the  most  reliable  financial  writers  and  the  press  of  the  country. 

You  have  endeavored  to  justify  short  selling  by  stating  "  the  prohibition  of 
short  selling  would  inevitably  result  in  a  stagnant  market  and  then  a  danger- 
ous inflation,  uncontrolled  by  the  brake  which  short  sales  provide,  and  then 
proceed  to  state  that  "  we  saw  last  year  the  disastrous  consequences  of  inflation 

of  securitv  prices " 

Surely  you  nor  anyone  else  can  contend  that  there  was  any  restriction  on 
short  selling  in  the  years  of  1928  or  1929  and  still  we  had  the  greatest  inflation 
in  the  history  of  the  world.  Consequently,  short  selling  did  not  stop  inflation. 
During  these  years  it  in  no  wise  stopped  the  tremendous  over-capitalization  or 
issuance  of  millions  of  shares  of  new  stocks  far  above  any  legitimate  require- 
ments of  industry  but  for  the  mere  purpose  of  unloading  same  at  artihcial, 
fabulous  prices  made  possible  by  the  stock-exchange  facilities.  . 

Another  glaring  inconsistency  in  your  speech  is  your  statement  that  during 
the  cra^  there  was  little  short  selling  and  yet  no  one  could  say  that  we  had 
a  "  stagnant  market "  which  you  prophesy  as  the  "  inevitable  result     of  short 

^I^assure  you  that  it  is  farthest  from  my  thoughts  to  say  or  do  anything  that 
would  hurt  the  legitimate  trade,  but  I  am  convinced  that  short  selhng  brought 
aboMt  the  crash  which  destroyed  over  $50,000,000  of  values,  aeopardized  the 
credits,  and  thereby  the  legitimate  commerce  of  the  Nation,  and  also  destroyed 
confidence  in  business  and  increased  unemployment. 
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f>.I  ^rf  Jjf^"  reassured  m  my  conviction  that  short  selling  is  destructive  by 
il^n.^i^  that  when  on  November  12,  1929,  you  issued  a  questionnaire  as  to 
loanings  and  borrowings  of  stock,  the  market  started  to  right  itself  while  same 
was  outstanding  and  short  selling  had  ceased  for  a  brief  time 

Furthermore,  if  I  am  so  wrong  and  short  selling  is  right,  why  did  you,  only 
a  few  days  ago,  issue  a  warning  against  "mass  short  selling"?  I  again  wish 
to  assure  you  that  I  recognize  the  need  of  an  institution  for  the  sale  of  secur- 
ities, but  on  the  other  hand  in  view  of  the  thousands  of  communications  I  have 
received  from  students  and  experienced  economists  I  am  just  as  firmly  con- 
vinced that  short  selling  can  not  be  successfully  defended  from  any  point  of 
view,  except  that  it  produces  more  business  for  the  exchanges 

In  view  of  these  facts,  I  feel  that  all  of  the  stock  exchanges  can  and 
should  cooperate  with  the  press  and  the  men  of  this  Nation  who  are  desirous 
ot  restoring  confidence  in  business  and  prosperity  by  at  least  suspending  during 
t^j^jj^Present  emergency  this  undefendable,   purely   gambling   policy   of  short 

Yours  very  truly, 

A.  J.   SAa\TH. 


New  York  Stock  Exchange, 

„^^    .     ^   „  New  York,  October  22,  1930, 

Hon.  A.  J.  Sabath, 

Member  of  Congress,  House  of  Representatives, 

Washmgton,  D.  C. 

My  Dear  Mr.  Sabath:  I  have  your  letter  of  October  11,  in  which  you  state 
tnat  you  have  read  the  press  reports  in  regard  to  the  address  which  I  delivered 
on  October  10  before  the  Illinois  Chamber  of  Commerce.  After  reading  your 
letter  carefully  I  feel  that  the  press  reports  fail  to  convey  the  real  substance  of 
my  speech  and  I,  therefore,  inclose  a  copy  of  it.  You  wUl  find,  particularly  on 
pages  1^;  13,  and  14,  a  statement  of  my  position  in  regard  to  the  necessity  of 
Short  selling  and  the  reasons  why  I  am  convinced  that  the  prohibition  of  short 
selling  will  only  tend  to  produce  artificial  results.  You  will  also  find  that  the 
exchange  did  not  issue  a  warning  against  "mass  short  selling."  It  did  call 
attention  to  the  provisions  of  section  4  of  article  XVII  of  the  constitution,  which 
forbids  the  purchase  or  sale  of  securities  for  the  purpose  of  upsetting  the 
equilibrium  of  the  market  or  bringing  about  a  condition  of  demoralization  in 
which  prices  will  not  fairly  reflect  market  values. 

As  to  cooperating  with  the  i>eople  who  are  desirous  of  restoring  confidence  in 
business,  I  assure  you  that  there  is  notliing  that  we  are  more  anxious  to  do 
but  we  are  unwilling  to  do  away  with  normal  short  selling  which  we  consider 
essential  to  the  stability  of  the  market  as  that  would  create  an  artificial  situa- 
tion  which,   in   the  long   run,   can   only  produce   dangerous   results 
Faithfully  yourfe, 

Richard  Whitney,  President. 


TTio  i^^«  n  «  X.  •        Chicago,  III.,  October  16,  1930. 

His  Excellency  Herbert  Hoover. 

President  of  the  United  States,  Was?iington,  D.  C. 

Dear  Mr.  President:  A  year  ago,  before  the  crash,  I  called  vour  attention 
to  the  approaching  alarming  conditions  and  advocated  and  pleaded  for  a  cessa- 
tion of  the  disastrous,  pool,  short-selling  practice. 

Therefore,  I  read  with  some  satisfaction  in  to-day's  press  of  a  conference 
you  held  with  the  New  York  Stock  Exchange  ofl3cials  regarding  short  selling 
and  the  investigation  of  stock-exchange  transactions  by  the  Department  of 
Justice.  The  report  indicates  that  they  question  the  Government's  power  to 
stop  this  prosperity-destroying  practice. 

No  one  can  successfully  deny  to-day  that  the  stock  crash,  to  which  you  al- 
luded in  your  December  message,  was  responsible  for  and  aggravated  the  condi- 
tions that  have  brought  about  the  wrecking  of  hundreds  of  banks  and  financial 
institutions  the  closing  of  thousands  upon  thousands  of  businesses"  the  de- 
struction of  thousands  of  factories  and  plants,  thereby  forcing  out  of  em- 
ployment millions  of  our  citizens  and  causing  untold  want  and  misery 

It  IS  known  to  be  a  fact  that  the  New  York  Stock  Exchange  can  curb*  short 
selling  by  the  issuance  of  an  order  that  all  loanings  and  borrowings  of  stocks 
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cease.  This  will  bring  short  selling  to  a  minimum.  If  the  stock  exchanges  have 
any  interest  in  the  welfare  of  the  Nation  and  in  the  reestablishment  of  con- 
fidence, they  will,  if  not  for  the  country's  sake,  then  for  their  own  sake,  issue 
immediately  such  an  order  without  questioning  the  power  of  the  Government 
to  stop  this  nefarious  practice. 

This  in  a  great  measure  will  eliminate  uncertainty  and  will  have  a  tendency 
to  reestablish  confidence,  which  is  so  sadly  needed,  for  the  resumption  of  the 
legitimate  business  of  the  country.  Please  be  assured  that  my  activity  against 
these  destructive  shorts  is  prompted  only  by  a  sincere  desire  to  improve  the 
deplorable  conditions  of  the  Nation. 

Permit  me  to  remain. 
Respectfully, 

A.  J.  Sabath. 


The  White  House, 
Washington,  October  17,  1930. 

Hon.  A.  J.  Sabath, 

House  of  Representatives,  Wasliingtwi,  D.  C. 

My  Dear  Mr.  Sabath  :  Your  letter  of  October  16  has  been  received  and  will 
be  brought  to  the  attention  of  the  President. 

Sincerely  yours, 

Lawrence  Richet, 
Secretary  to  the  President, 


Chicago,  III.,  June  10,  1931. 
BoAKD  op  Governors, 

New  York  Stock  Exchange,  Neiv  York,  N.  Y.: 

Notwithstanding  your  questionnaire  on  borrowed  stocks,  the  newspapers  con- 
tinue to  call  attention  to  the  bear  raids  which  are  causing  continuous  uncer- 
tainty and  fear  and  are  making  impossible  reestablishment  of  confidence ;  there- 
fore I  again  urge  in  the  interests  of  the  Nation  as  well  as  of  your  institution 
to  stop  all  short  selling,  as  the  situation  is  serious  and  you  should  do  your 

part  to  relieve  conditions. 

A.  J.  Sabath. 


New  York  Stock  Exchange, 

New  York,  June  11,  1931. 
Hon.  A.  J.  Sabath, 

Member  of  Congress,  House  of  Representatives,  Washington,  D.  C. 

My  Dear  Mr.  Sabath  :  I  beg  to  acknowledge  your  wire  of  June  10  in  which 
you  refer  to  the  recent  questionnaire  sent  out  by  the  exchange  and  also  to  the 
'matter  of  short  selling.  I  regret  to  advise  that  I  do  not  agree  with  the  funda- 
mental position  you  take  that  short  selling  has  caused  the  business  depression 
that  has  existed. 

Particular  aspects  of  short  selling  usually  involve  the  whole  subject,  which 
is  too  complex  to  discuss  easily  in  a  single  letter.  The  short  selling  of  securities 
finds  a  counterpart  in  the  "  forward  sales "  or  "  .sales  for  future  delivery," 
which  exist  throughout  business.  If  the  practice  of  selling  something  which 
one  does  not  own  at  the  time,  but  which  one  can  readily  obtain  later  on,  is  to 
be  held  illegitimate,  per  se,  it  would  not  be  sufficient  to  change  a  few  stock- 
exchange  rules.  We  should  have  to  revolutionize  the  financial,  commercial, 
and  industrial  laws  and  practices  of  the  whole  country. 

The  role  of  the  short  seller  as  a  cause  of  declining  security  prices  is  usually 
exaggerated  in  bear  markets.  The  actual  cause  of  declining  prices  is  a  general 
wish  on  the  part  of  security  holders  to  sell,  coupled  with  a  general  unwilling- 
ness on  the  part  of  investors  and  speculators  to  buy.  The  principal  result  of 
short  selling  is  to  hasten  a  price  decline  inevitable  for  other  reasons. 

The  stock  exchange  is,  of  course,  a  market,  and  it  must  reflect  with  equal 
readiness  the  optimism  or  the  pessimism  of  the  security-buying  public.  It  is  not 
the  function  of  the  stock  exchange  to  put  the  price  of  securities  up  or  down, 
or  to  attempt  to  interfere  artificially  with  the  operations  of  the  law  of  suijply 
and  demand.    In  the  long  run  the  stock  exchange  does  not  possess  the  power 
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to  prevent  the  price  of  securities  declining  if  the  public  is  unwilling  to  buy 
them.  For  the  stock  exchange  to  attempt  to  manipulate  prices  by  making  it 
easier  to  buy  than  to  sell,  or  to  sell  than  to  buy,  would  be  a  perversion  of  its 
true  functions. 

The  owner  of  securities  should  not  in  his  own  interest  disregard  the  very- 
real  services  which  the  short  seller  performs  for  him.  In  the  first  place,  as 
far  as  short  selling  acts  as  a  brake  on  price  inflation,  the  investor  is  prevented 
from  purchasing  stocks  at  exaggerated  prices  and  later  on  incurring  losses 
upon  them.  It  was  largely  because  of  the  insufficient  amount  of  short  selling 
in  the  summer  of  1929  that  the  subsequent  decline  in  stock  prices  proved  so 
sharp.  Certainly  if  we  are  to  lessen  share  inflation  in  the  future  the  abolition 
or  curtailment  of  short  selling  is  not  the  way  to  do  it. 

On  the  other  hand,  short  sellers  become  by  that  very  act  the  only  compulsory 
buyers  of  stock.  When  prices  are  falling,  outright  investors  usually  wait  until 
the  decline  has  spent  its  force  before  buying,  while  margin  purchasers,  even  if 
willing  to  purchase  more  stock,  are  often  prevented  from  doing  so  by  losses 
imposed  on  them  by  the  decline.  Covering  by  the  short  interest,  therefore,  often 
represents  the  only  important  immediate  buying  power  in  the  market.  Many 
people  seem  to  forget  that  it  is  impossible  to  sell  stock  on  the  stock  exchange 
or  anywhere  else  unless  someone  is  willing  to  buy  it.  To  prohibit  or  artificially 
curtail  short  selling  would  only  render  the  market  more  liable  to  severe  price 
declines  when,  owing  to  the  lack  of  a  short  interest,  stocks  would  be  temporarily 
unsalable  and  their  Auctions  would  be  very  violent.  This  is  one  reason  why 
all  the  great  stock  exchanges  of  the  world  have  always  permitted  short  selling, 
and  why  the  numerous  attempts  in  all  leading  countries  over  the  past  century 
to  abolish  short  selling  have  always  produced  such  serious  trouble  that,  without 
exception,  they  have  been  abandoned. 

All  this  has,  of  course,  been  said  many  times  before.  Unfortunately,  the 
man  who  owns  securities  and  sees  their  quotations  steadily  falling  is  only  too 
apt  to  look  for  some  kind  of  relief  through  new  stock-exchange  regulations. 
Sometimes  his  losses  cause  hina  to  be  so  worried  that  he  will  a^lvocate  measures 
which  are  not  economic  and  which  strike  at  his  own  permanent  self-interest 
as  an  investor.  The  New  York  Stock  Exchange  has  attempted  to  safeguard 
the  process  of  security  investment  for  many  years  and  in  a  great  variety  of 
ways.  It  has  every  selfish  reason  for  continuing  such  a  policy.  It  realizes 
perfectly  that  its  own  activities  and  the  business  of  its  members  directly 
depend  on  the  security-buying  public.  But  the  stock  exchange  has  no  remedies 
at  its  disposal  to  repeal  the  law  of  supply  and  demand  or  to  prevent  the  funda- 
mental movements  in  security  prices  which  arise  from  it  and  which  reflect 
basic  economic  conditions  throughout  the  country. 

I  tremendously  appreciate  your  interest  and  your  trouble  in  sending  me  your 
wire.    I  only  trust  that  what  I  have  written  above  clearly  sets  forth  to  you  the 
fundamentals  of  this  question  as  we  see  it. 
Faithfully  yours, 

Richard  Whitney, 

President. 


Chicago,  III.,  September  2S,  1931. 
To  His  Excellency  Herbert  Hoover, 

President  of  the  United  States,  Washington,  D.  C. 

My  Dear  Mr.  President:  I  again  take  the  liberty  of  asking  that  the  govern- 
mental facilities  be  prohibited  to  the  unlawful  and  criminal  activities  on  the 
part  of  the  professional  short  sellers  who,  beyond  any  doubt,  are  responsible 
for  the  great  panic.  No  evidence  of  my  position  is  necessary  other  than  the 
statement  on  shortT  selling  of  Mr.  Whitney,  president  of  the  New  York  Stock 
Exchange,  made  the  day  before  yesterday: 

"  During  the  present  emergency  it  would  tend  to  bring  about  a  condition  of 
demoralization  in  which  prices  would  not  fairly  reflect  market  values." 

I  feel  that  it  has  been  clearly   demonstrated   that  if  short  selling   ceases 
confidence  can  and  will  be  restored  and  business  resumed.    I  repeat,  the  Govern- 
ment has  the  power  to  stop  this  unlawful — yes,  criminal — gambling  practice. 
Yours  very  respectfully, 

A.  J.  Sabath. 
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The  White  House, 
Washington,  September  25,  1931, 

Hon.  A.  J.  Sabath, 

Chicago,  III. 
My  Dear  Mr.  Sabath:  Your  letter  of  September  23  has  been  received  and 
I  have  placed  it  before  the  President,     He  has  read  it  with  interest. 

Sincerely  yours, 

Lawrence  Richey, 
Secretary  to  the  President. 

Chicago,  III,  September  23,  1931, 

Mr.  Richard  Whitney, 

President,  New  York  Stock  Exchange,  New  York,  N.  Y. 

Dear  Mr.  Whitney  :  I  was  ready  to  congratulate  you  on  your  splendid  and 
straightforward  statement  regarding  short  selling  made  on  last  Monday  but 
I  read  to-day  that  the  order  banning  short  selling  has  already  been  rescinded. 

In  view  of  what  you  yourself  have  said  about  the  demoralizing  effect  of 
this  practice,  I  can  not  conceive  of  any  reason  for  this  rescinding  order. 

For  two  years  I  have  appealed  to  your  patriotism  and  good  citizenship  to 
stem  the  growing  depression  by  using  your  efforts  to  stop  the  destructive 
practice  of  selling  short.  Your  statement  and  the  2-day  ban  helped  consider- 
ably, the  market  reacted  favorably  and  saved  the  situation  when  Great  Britain 
suspended  the  gold  standard. 

I  believe  that  a  continuance  of  the  restriction  of  short  selling  will  be  a  great 
factor  in  helping  to  reestablish  confidence  in  the  people  and  in  the  restoration 
of  business,  and  I  hope  that  you  and  the  governors  of  the  exchange  will  see 
your  duty  clear  to  again  ask  your  members  to  refuse  to  accept  short-sale 
orders,  thereby  helping  the  entire  Nation. 

It  is  within  your  power  to  do  this,  and  by  so  doing  you  can  forestall  legis- 
lation that  will  go  way  beyond  the  prohibition  of  short  selling. 
Very  truly  yours, 

A.  J.  Sabath. 


New  York  Stock  Exchange, 

New  York,  October,  5,  1931. 

Hon.  A.  J.  Sabath, 

Hoiise  of  Representatives,  Washington,  D.  C. 

My  Dear  Congressman  Sabath  :  I  am  very  appreciative  of  your  trouble  in 
writing  me  your  letter  of  September  23.  I  am  afraid  you  have  entirely  mis- 
understood me.  ^,.       ,    ^       ,  ,.  .        ^^  . 

I  have  never  stated  that  legitimate  short  selling  had  a  demoralizing  effect. 
I  have  stated  that  illegitimate  short  selling,  what  is  known  as  bear  raiding, 
tends  to  demoralize  the  market  This  latter  we  have  done  everything  in  our 
power  to  prevent.  The  short  position  in  the  market  of  late  has  very  materially 
decreased  in  the  past  few  months,  and  particularly  in  the  last  two  weeks,  and 
has  therefore  served  tremendously  as  a  purchasing  power  in  the  market  during 

this  period.  .  ^  .^        ^,      t 

I  am  inclosing  herewith,  for  your  information,  a  copy  of  the  notice  I  gave  to 
the  press  on  September  23,  in  which  it  was  frankly  stated  why  we  had  rescinded 
the  ban  on  short  selling. 

I  am  planning  to  make  an  exhaustive  statement  on  this  whole  subject  on 
October  16  and  shall  be  happy  to  send  you  a  copy  of  what  I  have  to  say  at  that 
time.  I  wish  it  were  possible  to  have  a  talk  with  you  personally  on  this  whole 
subject,  which  would  be  so  much  more  satisfactory  than  writing.  If  we  con- 
tinue to  disagree  on  the  fundamentals,  we  could  at  least  chat  about  horses,, 
which  I  believe  we  are  both  much  interested  in.  In  any  event,  let  me  express 
my  appreciation  and  thanks  for  your  letter,  and  I  do  hope  it  may  be  possible 
to  see  you  personally  some  time  in  the  future  and  talk  this  subject  over  witik 
you  in  detail. 

Faithfully  yours, 

Richard  Whitney,  President. 
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CiticAGO,  III.,  October  5,  1931. 
Mr.  Richard  Whitney, 

President  of  the  Neto  York  Exchange, 

New  York  City. 

Dear  Sir:  More  than  two  years  ago — even  before  the  stock-market  crash — I 
had  appealed,  supplicated,  and  finally  demanded  that  short  selling,  and  par- 
ticularly professional  short  selling,  be  stopped,  having  felt  at  the  time  that 
unscrupulous  gamblers  would  take  advantage  of  the  then  impending  depres- 
sion. I  pointed  out  that  in  order  to  save  the  Nation  from  financial  chaos  and 
misery  it  was  absolutely  imperative  to  prevent,  or  at  least  restrict,  short  selling, 
for  tre^mendous  short  selling  was  bound  to  effect  not  only  stocks  but  bonds  also, 
and  thus  impair  the  position  of  most  of  our  banks  which  held  much  of  these 
securities  as  collateral. 

These  appeals  I  have  reiterated  on  various  occasions  since  then,  but  to  all 
of  my  appeals  you  either  have  turned  a  deaf  ear  or  have  attempted  to  defend 
short  selling  as  a  necessary  "  brake  "  on  "  dangerous  inflation."  Yet  during  the 
period  of  extreme  inflation,  from  1925  to  1929,  inclusive,  short  selling  as  a 
"brake"  was  of  little  or  no  consequence. 

To  be  fair,  I  must  concede  that  on  November  12,  1929,  or  thereabouts,  you 
did  send  out  a  questionnaire  to  the  members  of  the  exchange  regarding  the 
scope  and  extent  of  the  short  interest,  though  it  is  my  recollection  that  the 
questionnaire,  probably  because  it  centered  hostile  attention  on  the  large  short 
sellers,  had  a  very  favorable  effect  on  the  market,  which  changed  for  the  worse 
again  almost  as  soon  as  the  questionnaire  was  withdrawn.  I  must  concede,  also, 
that  you  did  request,  on  the  day  preceding  Britain's  obolitlon  of  the  gold  stand- 
ard, that  short  selling  should  cease  temporarily;  though  the  result  was  as  I 
expected — the  market  reacted  favorably,  notwithstanding  disquieting  news  from 
London.  In  both  instances  it  was  obvious  to  me  that  when  short  selling  was 
prohibited  the  market  seemed  to  adjust  itself  favorably. 

In  view  of  the  alarming  conditions,  I  feel  it  is  imperative  that  short  selling 
should  cease  immediately.  The  extreme  inflation  and  the  present  deflation 
caused  by  professional  short  selling  is  responsible  for  the  closing  of  2.000  banks, 
has  thrown  more  than  8,000,000  people  out  of  employment,  has  sent  thousands 
of  business  men  into  bankruptcy,  and  has  brought  misery  and  dissatisfaction 
to  the  entire  Nation. 

When  I  began  my  crusade  against  unmitigated  "  bear  "  operations  two  years 
ago,  a  majority  of  the  financial  publicists  and  economi^^ts,  influenced  by  the 
avaricious  professional  short  sellers,  retarded  my  efforts.  To-day,  however,  not 
only  enlightened  economists  and  unsubserviant  newspapers,  but  that  same  apa- 
thetic group  are  beginning  to  realize  the  destruction  that  has  been  done.  There 
is  no  question  that  the  matter  of  the  prohibition  of  short  selling  will  be  takon 
up  in  the  next  session  of  Congress. 

Before  Congress  convenes,  however,  I  am  Itoping  that  you  will  sre  the  justice 
and  righteousness  of  my  position  and  restrict  short  selling  of  vour  own 
volition.  Failure  on  your  part  to  heed  my  warning  to  stop  short  selling  may 
result  in  a  demand  to  suspend  all  trading  on  the  stock  exchange  until  strict 
regulatory  laws  are  enacted. 
Very  truly  yours, 

A.  J.  Sabath. 


Chicago,  III.,  December  1,  19S1. 
Mr.  Richard  Whitney, 

President  Neto  York  Stock  Exchwn^e,  New  York  City,  N.  Y.: 
The  current  issue  of  Barron's  states :  "  Meantime  short  selling  has  lost 
none  of  its  vogue  with  the  rank  and  file.  Tlie  practice  is  general  on  all  sides, 
so  easy  and  so  prompt  have  been  the  results."  Wall  Street  tipster  services 
disseminated  by  the  vast  majority  of  the  brokerage  houses  throughout  the 
United  States  in  the  interests  of  the  shorts  are  endeavoring  to  create  fear 
in  the  minds  of  the  people  against  the  approaching  session  of  Congress;  all 
with  the  deliberate  intent  to  destroy  whatever  confidence  there  still  remains. 
By  immediately  prohibiting  short  selling  you  can  easily  put  an  end  to  this 
vicicns  destructive  propaganda  and  save  the  Nation,  as  well  as  your  own 
institution,  from  complete  demoralization.     This  action  is  absolutely  necessary, 
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inasmuch  as  your  so-called  restrictive  measures  have  signally   failed,   as  is 
stated  by  the  best  informed  authorities  on  Wall  Street. 

A.  J.  Sabath. 

Mr.  Sabath.  Thus  it  can  be  readily  seen  that  I  have  done  every- 
thing humanly  possible  to  make  the  stock  exchange  officials  and  the 
administration  realize  the  destructiveness  of  short  selling  and  the 
need  for  prohibiting  it,  at  least,  until  conditions  return  to  normal. 

Now,  Mr.  Chairman  and  gentlemen,  I  shall  try  to  bring  home  to 
your  minds  these  vicious  practices,  as  I  view  them,  as  well  as  I  can  ;^ 
and  I  hope  you  will  bear  with  me.  I  have  been  a  little  nervous  in 
the  last  few  days. 

Mr.  McKeown.  Yes;  we  all  sympathize  with  you  in  your  recent 
affliction,  Mr.  Sabath. 

Mr.  Sabath.  Thanli  you. 

At  the  beginning  all  I  received  for  my  efforts  in  annoying  them 
with  those  communications  were  condemnatory  letters,  mostly  ema- 
nating from  the  offices  of  the  brokers  on  Wall  Street  and  La  Salle 
Street. 

But,  finally,  Mr.  Whitney  realized  that  the  people  were  com- 
mencing to  take  notice;  and  he  started  in  1930  to  defend  his  posi- 
tion. His  first  speech  in  defense  of  short  selling  was  delivered  in 
my  city  [Chicago]  on  October  10,  1930,  just  about  a  year  after  I 
started  my  crusade.  The  next  one  he  delivered  at  the  Hotel  Astor 
on  September  17,  1931;  the  third  at  Hartford,  Conn.,  on  October 
16,  1931 ;  and  the  last  on  December  15,  1931. 

Mr.  LaGuardia.  That  was  at  Syracuse,  was  it  not? 

Mr.  Sabath.  That  was  at  Syracuse.  All  of  these  speeches  were 
broadcast  over  the  radio,  and  every  stockbroker  was  requested  ta 
listen  in,  and  in  addition,  every  investment  house  received  a  special 
communication  from  Mr.  Whitney  informing  it  that  copies  of  the 
speeches  would  be  forthcoming  and  asking  that  it  make  a  general 
distribution  of  these  speeches  to  all  customers  and  board-room 
habitues. 

Mr.  Condon.  Of  course,  you  do  not  condemn  him  for  that,  do  you  f 
He  had  a  perfect  right  to  make  out  his  own  case,  did  he  not? 

Mr.  Sabath.  No;  I  do  not.  But  what  I  say  is  that  he  appeared 
here  a  few  days  ago,  directly  and  indirectly  defending  the  practice 
of  short  selling. 

Mr.  LaGuardia.  And  doing  more  than  that,  Mr.  Sabath ;  not  only 
defending  it,  but  justifying  it,  and  urging  it  as  a  necessity  for  the 
accomplishment  of  business. 

Mr.  Sabath.  Yes;  and  he  and  the  professors  who  have  been  sent 
down  here  by  the  stock  exchange,  notwithstanding  the  fact  that  they 
did  not  expressly  say  so 

Mr.  Condon  (interposing).  Well,  Professor  Lawrence  did. 

Mr.  LaGuardia.  And  so  did  the  other  gentleman. 

Mr.  Sabath.  Yes;  perhaps  so.  In  response  to  my  inquiry 
addressed  to  the  Wharton  School  of  Finance  and  Commerce  of  the 
University  of  Pennsylvania  as  to  whether  or  not  Professor  Huebner 
really  represented  the  university,  as  he  originally  stated  when  he 
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was  here,  and  as  I  expected,  I  received  the  following  letter  from  the 
lean: 

University  of  Pennsylvania, 
Philadelphia,  February  20,  1932. 
Mr.  A.  J.  Sabath, 

House  of  Representatives,  Congress  of  the  United  States, 

Waslii^gton,  D.  0. 

My  Deab  Mb.  Sabath  :  Your  inquiry  of  the  19th  instant  has  been  received. 
As  stated  in  the  press,  Prof.  S.  S.  Huebner  appeared  before  the  Judiciary 
'Committee  of  tlie  House  of  Representatives  on  behalf  of  the  Stock  Exchange 
of  New  Yorli.     He  had  not  been  delegated  to  speak  for  the  university. 
Sincerely  yours, 

Emoky  R.  Johnson. 

Mr.  LaGuardia.  Well,  I  think  in  fairness  to  Professor  Huebner, 
Mr.  Sabath,  it  should  be  made  clear  that  he  said  he  was  of  the  faculty 
there ;  and  I  asked  him  if  he  was  a  consultant,  and  he  said,  3"es ;  he 
was  a  consultant;  and  I  asked  him  if  the  stock  exchange  has  asked 
him  to  come  here,  and  he  said,  yes.    Is  that  not  so? 

Mr.  Condon.  Yes. 

Mr.  Sabath.  Well,  I  was  not  present. 

Mr.  LaGuardia.  There  is  no  doubt  that  he  came  here  in  a  pro- 
fessional capacity. 

Mr.  Sabath.  That  is  all  right.  I  was  not  present  when  you  asked 
him  those  questions. 

Now,  Mr.  Whitney  and  these  experts  lay  great  stress  upon  the 
fact  that  this  practice  is  permissible  and  that  it  is  legal.  I  concede 
that  where  there  is  delivery  some  of  the  courts  have  held  that  it 
is  legal.  But  in  all  instances  where  there  is  no  intent  of  delivery 
the  courts  have  criticized  it  and  have  declared  it  to  be  pure 
gambling.  In  this  connection,  I  have  several  cases  here  which  I 
wish  to  embody  in  the  hearings,  though  I  wish  I  had  the  time 
to  read  the  severe  criticisms  made  by  some  of  the  judges.  I  am 
•embodying  these  cases,  and  there  are  three  or  four  of  them,  merely 
to  offset  the  statements  which  have  been  made  that  all  courts  have 
declared  tJiat  short  selling  is  legal  and  valid  and  that  they  have 
looked  upon  it  with  favor. 

(The  citation  of  cases  reads  as  follows :) 

A  short  sale  is  not  per  se  illegal  as  a  gambling  transaction:  Boyle  v.  Hen- 
ning  (121  Fed.  376),  Appleman  v.  Fisher  (34  Md.  540),  In  re  Taylor  (192 
Pa.  304). 

However,  such  a  transaction  is  illegal  if  an  actual  sale  is  not  contemplated 
and  the  real  intent  is  to  speculate  in  the  rise  and  fall  of  prices:  Riordon  v. 
McCabe  (341  111.  506),  Hurd  v.  Taylor  (181  N.  Y.  231). 

The  case  of  Riordon  v.  McCabe,  supra,  recently  decided  by  the  Illinois 
Supreme  Court,  would,  In  the  light  of  the  transactions  held  on  the  Chicago 
Board  of  Trade,  make  a  great  part  of  them  mere  gambling,  being,  in  fact, 
bets  and  not  contemplating?  the  delivery  of  any  property  of  any  kind. 

Another  important  case  on  this  subject  decided  by  the  Supreme  Court  of 
The  United  States  (Clews  v.  Jamieson,  182  U.  S.  461)  reads  in  part  as  follows: 

"  If,  however,  under  the  guise  of  a  contract  of  sale  the  real  intent  and  pur- 
pose of  both  parties  is  to  speculate  in  the  rise  and  fall  of  prices  and  the  prop- 
erty is  not  to  be  delivered  at  the  time  fixed  for  delivery  and  one  party  is  to 
pay  the  other  the  difference  between  the  contract  price  and  the  market  price, 
-the  whole  transaction  must  be  considered  as  a  wager  and  invalid." 

Tho  reason  for  this  rule  is  well  stated  by  an  early  case  (Melchert  v.  Amer- 
jcan  Tel.  Co.,  11  Fed.  193)  in  one  of  the  district  courts  of  the  United  States: 
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"Such  a  dealing  amounts  to  a  mere  speculation  upon  the  rise  and  fall  of 
^r.\^    It  reanired  no  capital  except  the  small  sums  demanded  to  put   up 

SSwarv     •     ♦•     Black  Fridays  are  its  legitimate  progeny." 

Other'  cases  might  be  cited,  aU  to  the  same  effect.    A  case,  Hurd  t..  Taylor 

than  nav  in  ca"h  the  difference  at  the  end,  which  in  truth  describes  thousands 

»  rJS,ni«   thPn  such  dealings  do  not  come  within  the  approved  rule  of  short 

teutS  of  any  courfo^auy  Stite,  but  are  described  in  aU  the  cases  as  gambling. 

Mr  LaGuardia.  Mr.  Sabatli,  only  yesterday  our  colleague  from 
New  York  Mr.  Oliver,  put  in  the  record  a  decision  rendered  by  the 
Supreme  Court  &  of  New  York  in  the  latter  part  of  Febru- 
ary-aXr  Mr.  Whitney  had  testified  before  this  committee- 
characterizing  these  practices  as  to  short  selhng 

Mrs™!  (interposing).  I  can  not  see  how  any  honest  judge  or 
•courrcan^ufe  that  it  is  llgal  or  valid,  my,  any  rational  person 
knows  that  short  selling  is  nothing  but  pure  gambling. 

Mr!  GuvER.  Judge  Sabath,  would  you  prefer  to  have  us  ask  you 
.questions  as  you  go  along,  or  would  you  prefer  to  go  ahead  with  your 
statement  uninterrupted?  .        ^  „^„  «„„* 

Mr  Sabath.  Well,  I  am  trying  to  answer  their  defense  farst. 

Mr  Ou^^  Then  I  do  not  want  to  disturb  you;  you  may  proceed. 

Mr!  sXh.  And  when  I  get  through  with  that,  I  shall  be  glad  to 

.answer  questions.  ^         ,    .    ,      ^      n-       cc     j.    «^  « 

You  have  heard  them  say  so  often  that  short  selling  "  acts  as  a 

cushion."    The  trouble  with  us  is  tliat  so  many  Members  of  the 

House  are  so  busily  engaged  with  their  manifold  duties  that  they 

are  misled  about  these  things.  ,     , .   i,     .  ^  u  1 1  ^u 

Mr  Whitney,  able  man  that  he  undoubtedly  is,  must  hold  the 
members  of  this  committee  and  the  people  of  the  Nation  m  con- 
tempt by  submitting  figures  purporting  to  show  that  the  total  short 
interest  at  any  one  time  was  insignificant  when  compared  with  the 
total  amount  of  shares  outstanding  and  by  expecting  them  to  xlraw 
the  only  inference— that  short  selling  is  of  no  consequence.  1  be- 
lieve he  said  that  at  the  height  of  the  panic  the  ratio  between  the 
amount  of  shares  sold  short  and  the  total  amount  listed  was  about 
one-eighth  of  1  per  cent.  But  why  Mr.  Whitney  has  chosen  to  com- 
pare the  number  of  shares  sold  short  with  the  total  amount  is  indeed 
difficult  to  understand.  Certainly  it  would  be  more  a  manifestation 
of  common  sense  to  compare  the  total  short  sales  with  the  noatmg 
supply,  or,  of  infinitely  greater  value  and  import,  the  total  shoit 
^ales  with  the  total  long  sales  on  any  given  day.  And  again,  assur.i- 
ing  that  only  4,000,000  shares  had  been  sold  short  at  any  given  time, 
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certainly  it  is  plain  that  the  short  sellers  would  not  be  so  foolish  as 
to  spread  their  shot  over  the  entire  list  of  securities,  many  of  which 
are  seldom  traded  in  during  the  year.  The  truth  is  that  "  bull  "  and 
"bear"  operations  are  concentrated  on  a  few  pivotal  and  volatile 
securities  which  are  pushed  up  and  down  at  will.  The  rest  follow 
naturally  enough. 

Every  short  sale  is  made  with  the  deliberate  intent  of  destroying 
whatever  commodity  or  stock  that  the  short  seller  may  sell.  A  short 
seller  is  not  a  producer.  A  short  seller  is  a  destructive  individual ; 
he  is  trying  to  destroy  a  thing  that  another  man  owns  or  produces. 
And  I  can  hardly  grasp  the  thought  that  we  should  have  permitted 
such  practices  for  so  many  years. 
Mr.  Condon.  May  I  ask  you  a  question  there  ? 
Mr.  Sabath.  Yes. 

Mr.  Condon.  In  that  connection,  may  not  the  reason  for  it  be 
this,  that  the  short  seller  is  trying  to  get  stocks  back  to  a  value  which 
he  considers  is  fair,  rather  than  the  inflated  values  that  he  finds 
those  particular  stocks  have  when  he  starts  his  operations  ?  In  other 
words,  is  he  not  using  his  judgment  as  to  what  should  be  the  true 
value  of  the  stock  ?  That  is  a  question  that  I  should  like  to  have  you 
answer. 

Mr.  Sabath.  No  short  seller  ever  has  the  interest  of  a  particular 
commodity  or  stock  in  mind.  His  mind  is  occupied  with  the  ques- 
tion. How  much  money  can  I  make  on  that  particular  deal  ?  His 
aim  is  to  make  money;  do  you  understaiur^ 

Mr.  Condon.  Yes;  but 

Mr.  Sabath  (interposing).  And  he  sells  short,  not  to  equalize  the 
prices,  not  to  adjust  the  conditions,  but  to  make  money. 

Mr.  Condon.  May  I  suggest  that  that  is  the  motive  of  all  men  of 
business — to  make  money  and  as  much  as  they  can  ? 

Mr.  Sabath.  This  is  not  business,  but  a  destructive  practice;  be- 
cause anyone,  any  child,  any  fool  can  destroy ;  but  it  takes  a  man  of 
ability  to  help  to  build  up,  to  erect  a  structure. 

Mr.  Condon.  Well,  what  do  you  think  of  the  men  who  build  up  to 
such  inflated  values  that  many  fools  rush  in  to  try  to  get  some 
of  that  "  easy  money  "  ? 

Mr.  Sabath.  Now,  you  have  asked  me  something  that  I  am  mighty 
pleased  to  answer.  I  have  no  excuse  for,  and  am  ready  to  condemn^ 
these  men  who  willfully  and  deliberately  inflated  values  of  the  stocks 
and  concede  that  they  are  just  as  guilty— in  fact,  they  made  possible 
the  evil  practices  of  these  men  to-day.  But  permit  me  to  say  that 
they  are  the  same  men  who  to-day  one  will  find  selling  short;  that 
they  were  the  "  bulls  "  in  1928  and  1929 ;  and  that  they  were  bankers 
and  officers  of  banks  and  corporations.  They  are  men  who  stand  high 
in  our  communities.  They  go  to  church  on  Sundays  and  give  little 
donations  here  and  there  to  the  poor.  They  are  the  men  who  have 
accumulated  millions  upon  millions  of  dollars  at  the  expense  of 
thousands  of  widows  and  dependents  who  are  to-day  homeless  and 
penniless.  ^ 

I  say  that  those  men  who  caused  the  criminal  inflation  and  who 
are  destroying  to-day  should  be  publicly  censured  and  restricted  in 
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their  activities.    And  I  am  trying,  if  in  any  way  possible,  to  restrain 
them  in  their  infamous  operations. 

Mr.  Condon.  And  that,  you  say,  includes  short  selling  and  also 
selling  long  on  the  market? 

Mr.  Sabath.  All  professional  manipulation,  gambling,  and  pool 
action. 

Mr.  Condon.  Then  the  operations  of  all  kinds  on  the  stock  ex- 
change ought  to  be  forbidden? 

Mr.  Sabath.  No.  I  am  not  opposed  to  legitimate  sales,  and  there 
is  no  question  that  a  great  number  of  the  sales  made  are  legitimate 
But  is  it  necessary  to  sell  a  certain  stock  ten  times  every  month,  or 
three  times  a  day  ?  Is  it  necessary  to  turn  over  the  total  stock  issued 
by  a  company  every  four  days — as  was  the  case  in  the  J.  I.  Case 
stock  in  1931?  That  is  gambling.  I  do  not  object  to  a  legitimate 
stock  exchange  or  market  place ;  but  do  we  need  to  have  three  or  four 
or  five  million  shares,  or  ten  million  shares,  of  stock  sold  in  a  day? 
That  is  a  professional  market. 

I  want  a  man  who  owns  stock  to  have  a  chance  and  an  opportunity 
to  sell  it  at  the  market — not  an  artificial  and  criminally  manipulated 
market,  but  a  legitimate  market. 

Now,  I  have  something  here  that  might  interest  you  in  connection 
with  that;  and  I  ask  you  whether  you  think  it  is  necessary  to  sell 
millions  of  shares  of  stock  every  day  to  create  a  legitimate  market  ? 

I  have  here  a  statement  from  a  gentleman  named  A.  V.  Shaw ;  he 
states : 

The  entire  common  capitalization  of  a  well-known  company  listed  on  the 
New  York  Stock  Exchange  was  sold  94  times  on  the  stock  exchange  in  two 
years,  in  1930  and  1931.  The  commissions  alone  on  this  turnover  amounted 
to  over  $8,000,000,  or  more  than  the  entire  issue  was  worth  at  the  close  of  1931. 

Now,  do  you  think  these  were  all  legitimate  sales?  No  one  is 
gullible  enough  to  believe  that  they  were.  This  was  a  clear-cut  case 
of  gambling,  nothing  else  but  dishonest  gambling.  And  that,  gen- 
tlemen, is  what  I  am  trying  to  stop. 

I  will  tell  you  why  these  gentlemen  of  the  stock  exchange  are  so 
much  interested  in  maintaining  a  free  and  open  market,  as  they 
choose  to  call  it.  It  is  not  so  much  because  they  are  interested  in 
providing  a  ready  market  for  securities,  as  Mr.  Whitney  would  have 
you  believe,  but  rather  because  they  are  interested  in  continuing  the 
activity  that  such  a  market  represents.  A  free  and  open  market 
means  activity  and  activity  means  business  in  the  form  of  commissions 
and  loans.  Do  you  know  that  in  1929  the  brokers'  commissions  and 
interest  charges  on  loans  amounted  to  $959,000,000?  That  sum,  I 
believe,  speaks  for  itself,  and  no  expression  of  solicitude  for  the 
customer  by  Mr.  Whitney  or  the  gentlemen  sent  here  by  the  ex- 
change can  efface  the  significance  of  this  figure. 

Mr.  Yates.  What  year  was  that,  Mr.  Sabath? 

Mr.  Sabath.  1929.  Now,  permit  me  to  insert  here  the  number 
of  shares  listed,  the  market  value  of  them,  the  percentages  and  the 
cost  of  operation.  These  figures  were  not  compiled  by  me,  but  by 
Mr.  E.  C.  Riegel  of  New  York. 

The  statement  referred  to  was  subsequently  submitted  by  Mr. 
Sabath  and  is  as  follows: 
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Number  of  shares  listed ?^'^ao'2I^ 

Sales    of    shares o  iln' «qi  '  nnlJ 

Market  value  of  sales a'SS'Sn'nnS 

Brokers'  loans   (average  constant) 6, 000, 000,  UOl> 

Commissions  to  brokers  on  stocks—^ $449, 843,  564 

Commissions  to  brokers  on  bonds 7,550,790 

United  States  and  New  York  revenue  charges—      44,984,356 
Interest  charges  (average  7.62  per  cent) 457,200,000 


Total  brokers'  cliarges  to  customers. 


..v..c»  ^..,^^.0    .„«.«.«  959,578,710- 

Dividend  yield  on  all  Hsted  5iares  (average  3iy4  per  cent) 3,654,978,957 

Per  cent 

Brokers'  charges  on  stocks  (compared  to  market  price) oAAn. 

Ratio  of  brokers'  charges  to  dividend  income ^^'  ^ 

Net  dividend  return ^'  *" 

The  above  figures  are  not  absolute  but  are  approximately  correct  and  reveal  a 
picture  the  stock  exchange  does  not  care  to  have  revealed.  It  shows  that  by 
pyramiding  prices  and  charges  the  stockholders'  Income  during  the  boom  was- 
reduced  to  the  small  percentage  of  2.40  or  about  one-third  of  what  it  is  now 
during  depression.  Of  course,  the  stockholder  who  did  not  trade  did  not 
suffer  from  this  shaving  process.  On  the  other  hand,  a  man  who  ran  a 
"trading"  account  of  about  $1,000  per  week  with  a  weekly  turnover,  paid  5^ 
times  0.85  per  cent  or  44.20  per  cent  of  his  capital.  With  this  sort  of  capital 
bleeding  it  is  obvious  that  listed  stocks  must  sooner  or  later  develop  a  list 
and  that  from  an  income  standpoint,  if  "  traded  "  in  upon  the  exchange,  are  a 
very  poor  buy.  What  the  scalping  process  of  the  exchange  is  worth  to  the 
members  may  be  seen  from  the  price  of  a  membership  which  in  1929  sold  as 
high  as  $625,000.  With  1,100  members  at  that  time  the  bookie  .value  of 
the  New  York  Stock  Exchange  was  $687,500,000.  To-day,  with  Pnces  down 
dividends  high,  and  "  trading "  small,  the  racket  is  valued  according  to  a 
decent  sale  of  a  seat  at  about  25  per  cent  of  the  1929  valu^e  I^^tjier  words 
the  more  the  stockholder  gets  for  his  money  the  less  a  seat  on  the  exchange 
is  worth  and  vice  versa. 

It  is  amusing  to  note  how  far  some  gentlemen  can  go  in  trying  to 
defend  short  selling.  If  my  memory  serves  me,  there  was  Protessor 
Huebner,  who  said,  "  Oh,  yes;  that  will  prevent  a  man  who  is  away 
from  his  home  and  owns  shares  of  stock  from  selling  them. 

Mr  Chairman,  that  is  not  a  short  sale.  I  do  not  object  to  such  a 
sale.  In  this  case  the  man  owns  the  stock,  and  the  stock  exchange 
can  easily  adopt  a  rule  specifying  that  where  a  man  is  away  from  his 
place  of  business  or  is  travehng  he  can  have  additional  time  to 
deliver  such  stock.  You  understand  that,  I  hope.  I  do  not  propose 
to  deprive  a  man  so  situated  of  an  opportunity  to  sell,  it  matters  not 
where  he  be 

Mr.  Whitney  and  others  assert  that  stock  prices  are  the  result  pure 
and  simple  of  the  great  economic  law  of  supply  and  demand  and 
that  they  are  an  expression  rather  than  a  cause  of  this  depression. 
Permit  me  to  say  that  I  disagree  with  Mr.  Whitney  and  his  gentle- 
men. In  theory  the  stock  prices  should  reflect  the  law  of  supply  and 
demand  and  should  be  an  effect  rather  than  a  cause.  Yet  a  cause  they 
are,  for  the  natural  law  applies  only  to  a  condition  where  there  are 
no  unnatural  machinations  to  interrupt  it.  Would  any  person  deny 
that  "  wash  sales,"  pool  operations,  misleading  financial  reports,  and 
the  circulation  of  false  statements  interfere  with  the  law  of.  supply 
and  demand?    I  hardly  think  so.  .    ^^r,^ 

Mr.  Chairman,  there  was  nothing  to  prevent  short  selhng  in  I92T,. 
1928,  and  1929.    Why  did  not  short  selling  do  then  what  is  claimed 
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for  it  now?  The  answer  is  simple.  The  individuals  who  really 
determine  the  trend  of  the  market  and  who  are  now  "  bears  "  were 
then  "  bulls."  They  were  no  more  interested  in  equalizing  prices  or 
stabilizing  the  market  than  they  are  now  as  "  bears."  Ask  the  small 
short  sellers  who  in  1928  and  early  in  1929  sold  short  in  the  belief 
that  stock  prices  were  too  high — which  in  fact  they  were,  selling  ia 
many  instances  more  than  five  to  ten  times  their  value — what  happened 
when  they  went  against  the  trend  of  the  market.  You  will  find 
without  a  doubt  that  nearly  all  of  them  were  thoroughly  beaten  and. 
cuffed  around.  Ask  them  whether  their  sad  experiences  have  taught 
them  anything.  I  am  confident  that  they  will  say,  "  Do  not  trade 
against  the  trend  of  the  market,"  or,  to  put  it  more  correctly,  "  Do 
not  trade  against  the  trend  created  by  the  big  operators." 

The  exchange,  says  Mr.  Whitney,  regulates  all  possible  wrong- 
doing. Of  course,  it  is  difficult  to  understand  just  exactly  what  Mr. 
Whitney  means,  tor  he  has  a  delightful  way  of  being  ambiguous. 
Oh,  I  have  no  doubt  that  when  there  is  an  apparent  irregularity  on 
the  part  of  some  member  or  brokerage  house,  for  example,  when 
some  widow  is  swindled  out  of  a  life  savings,  heroic  measures  are 
used  to  punish  the  offenders.  However,  when  cases  of  irregularitiea 
or  wrongdoing  are  not  so  apparent — and  I  should  say  that  a  ma- 
jority of  the  irregularities  are  of  this  nature — little  is  heard  of 
punishment  meted  out,  if  any  at  all.  Take,  for  instance,  this  question 
of  "  bear  raiding." 

In  his  broadcasts  and  talk  before  the  cominittee  Mr.  Whitney  was, 
profuse  in  his  statements  that  the  exchange,  while  opposed  to  any 
restriction  on  short  selling,  is  doing  everything  in  its  power  to  pre- 
vent "  bear  raiding."  Yet  during  tne  course  of  his  testimony  before 
the  committee,  when  he  was  asked  how  many  individuals  were  pun- 
ished by  the  exchange  for  "  bear  raiding  "  in  the  last  two  years,  he 
made  tne  startling  statement  that,  although  there  had  been  many 
alleged  instances  of  this  practice,  the  committee  on  conduct  could 
find  no  evidence  of  a  single  violation  of  the  rules  of  the  exchange  iix 
this  regard  and  therefore  that  no  one  had  been  punished. 

Frailly,  gentlemen,  I  am  more  interested  in  action  than  I  am  in 
profuse  expressions  of  action.  But  I  find  it  difficult  to  understand 
how  it  is,  in  the  light  of  what  has  happened  in  the  last  two  years, 
that  this  committee  on  conduct  can  find  no  evidence  of  this  practice. 
Yet  day  after  day  editorialists  and  reputable  financial  writers  in- 
veigh against  this  vicious  practice,  and  yet  there  is  no  "  bear  raid- 
ing." It  is,  of  course,  quite  possible  that  there  has  been,  and  is,  some 
measure  of  overstatement  in  these  newspaper  reports  and  editorials, 
but  I  am  convinced  that  such  information  would  not  be  published 
unless  there  was  some  basis  in  fact. 

Mr.  Whitney  has  also  stated  that  the  exchange  is  extremely  watch- 
ful in  preventing  corners,  among  other  things.  And  in  his  speech 
broadcast  from  Hartford,  Conn.,  on  October  16,  1931,  he  said,  in 
reference  to  the  ban  that  had  been  placed  on  short  selling  directly 
after  Great  Britain  had  gone  off  the  gold  standard,  that — 

within  two  hours  after  short  selling  was  forbidden,  the  governing  committee 
found  there  was  a  real  danger  of  technical  corners  and  of  crazy  and  dangerous 
price  advances. 
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I  must  admit  that  I  can  not  follow  his  reasoning.  I  have  a  list  of 
securities  picked  with  reference  to  their  volatility,  and  only  in  one 
instance  has  the  oscillation  been  more  than  five  points.  If  that  con- 
stitutes a  "  crazy  advance,"  I  should  like  to  know  what  the  officials 
of  the  exchange  thought  of  the  advance  in  the  stock  of  the  Vanadium 
Corporation  in  1929  when  it  was  gyrated  from  $37  to  $145.  It  ap- 
pears quite  evident  to  me  that  there  was  some  form  of  irregularity 
here ;  that  some  group  of  individuals  had  cornered  the  floating  supply 
and  had  pushed  the  stock  up  to  the  limit.  The  same  may  be  said 
of  the  extraordinary  movements  of  the  stock  of  the  Simmons  Bed  Co. 
and  the  United  Aircraft  Co.,  not  to  mention  a  host  of  others.  Yet 
I  have  no  recollection  of  any  investigation  being  held  in  regard  to 
these  apparent  irregularities. 

Short  selling,  said  Mr.  Whitney  and  Professors  Huebner  and  Law- 
rence, is  not  the  cause  of  the  depression;  the  underlying  cause  is 
the  forced  liquidation.  And  as  proof  of  their  contention  they  submit 
figures  showing  that  in  the  bond  market,  where  short  selling  is  prac- 
tically nonexistent,  the  decline  in  the  value  of  bonds  has  been  almost 
as  severe  as  it  has  been  in  the  value  of  stocks.  Now,  no  one,  I  believe, 
denies  that  liquidation  was  a  factor  in  the  bond  market  and  that 
there  was  liquidation  in  the  stock  market  and  that,  consequently, 
liquidation  has  a  causal  relationship  to  this  depression.  But  what 
I  deny  is  the  thesis  that  it  is  the  underlying  cause  of  the  depression. 

It  was  the  incessant  and  wanton  destruction  of  security  and  com- 
modity values  by  short  selling  that  caused,  and  is  prolonging,  the 
depression.  And  it  is  the  knowledge  and  the  fear  that  security  and 
commodity  values  can  be  knocked  to  perdition  at  will  by  the  short 
sellers  that  deters  people  from  investing.  And  it  is  this  same  fear 
that  has  caused  the  liquidation  that  Mr.  Whitney  so  naively  says  is 
the  cause  of  the  depression.  Prohibit  short  selling  and  thereby  dis- 
pel the  fear  of  huge  losses,  and  liquidation,  without  question,  will 


cease. 


Now,  I  am  forgetting — and  this  is  the  point  I  want  to  bring  home 
to  you  gentlemen:  I  realize  that  they  are  trying  hard  to  justify  a 
condition.  And  I  am  going  to  put  in  the  record  that  in  September, 
1931,  I  again  wired  Mr.  Whitney  and  made  it  cleai*  to  him  that  if 
the  exchange  did  not  stop  short  selling  of  its  own  volition  that 
Congress  would  force  it  to  do  so.    In  that  wire  I  said : 

If  not  in  the  country's  interest,  in  your  own  interest  stop  short  selling,  at  least 
for  the  time  being,  so  as  to  give  the  country  a  chance  to  revive. 

And  on  the  next  day — or  was  it  the  same  day? — Great  Britain 
went  off  the  gold  standard.  You  remember  that.  "^  Most  of  the  stock 
exchanges  closed.  The  New  York  Stock  Exchange  Avas  about  to 
close;  l3ut  in  the  morning  the  governors  met.  Now,  I  know  that 
they  did  not  want  to  issue  an  order  prohibiting  short  selling  that 
day ;  but  it  was  a  question  of  closing  the  Stock  Exchange  for  a  few 
days  or  stopping  the  short  sales.    What  did  they  do? 

They  put  in  an  order  prohibiting  all  short  sales,  in  an  effort  to 
prevent  the  terrific  crash  which  they  expected  would  ensue  from  the 
unfavorable  report  that  Great  Britain  had  gone  off  the  gold  standard. 

And  what  was  the  result?  Instead  of  a  crash  in  prices  there  was 
a  decided  upward  movement.  I  do  not  know  how  severe  a  crash 
there  would  have  been  if  the  exchange  officials  had  not  banned  short 
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sellinof,  but  there  is  every  reason  to  believe  that  it  would  have  be^n 
the  wSrst  in  the  history  of  the  exchange.  You  see  the  effect,  gentle- 
ment,  of  the  prohibition  of  this  practice.  A  report  is  sent  out,  iNo 
short  selling;  "  and  instead  of  there  being  a  crash,  the  market  reacts 
upward.  And  when  the  reaction  is  so  pronounced,  what  do  you 
think  they  do?  Rescind  the  order.  To  protect  the  investors?  Not 
at  all.  They  are  afraid  that  the  prices  will  go  up  to  such  heights 
that  the  short  sellers  will  receive  a  deserved  whipping.  They  rescind 
the  order  to  protect  the  short  sellers.  The  action  of  the  stock  ex- 
change officials  makes  it  so  clear  that  my  position  has  been  a  correct 
one  that  it  is  not  necessary  for  me  to  spend  more  time  replying  to 
their  futile  apologies  for  their  action.  They  have  convicted  them- 
selves by  that  very  act,  and  they  stand  convicted  before  the  country. 

Mr.  McKeown.  Judge  Sabath,  how  much  more  time  do  you  want! 
We  are  compelled  to  go  to  the  House  early  to-day. 

Mr  Sabath.  Let  me  say  that  I  am  grateful  to  you  for  this  oppor- 
tunity  and  that  I  will  close  shortly ;  and,  inasmuch  as  I  have  b^n 
given  the  privilege  of  inserting  some  of  these  papers,  I  will  not  de- 
tain you  much  longer.  I  am  inclined  to  think,  gentlemen,  that  you 
are  commencing  to  feel  that  I  am  right  on  this  question. 

Mr.  Sparks.  Judge  Sabath,  I  do  not  believe  that  you  should  as- 
sume that  we  are  "  commencing  "  to  think  that.  I  think  that  is  an 
opinion  some  of  the  members  may  have  had  for  some  time. 

Mr.  Yates.  I  should  like  to  ask  a  question :  I  understand.  Judge 
Sabath,  that  you  are  discussing  the  various  justifications  that  have 
been  introduced  here ;  and  one  of  the  justifications  which  they  have 
advanced  was  the  stabilization  of  the  market.  And  you  made  the 
point,  as  I  understand  you,  that  in  1927, 1928,  and  1929,  they  had  the 
power  to  stabilize  and  they  did  not  stabilize? 

Mr  Sabath.  Why,  of  course — according  to  that  theory  they  could 
have  done  that  by  selling  short  at  that  time.  But  it  did  not  work 
that  way ;  so  it  has  been  proven  that  their  contention  is  not  worthy 

of  serious  consideration.  r,  i    .i.  xi.  ^ 

Mr.  McKeown.  Well,  is  it  not  a  matter  of  fact.  Judge  babath,  that 

the  shorts  were  out  of  the  market  at  that  time,  and  it  went  over  the 

long  side?  ^  .    i  .         •  i. 

Mr  Sabath.  Mr.  Chairman  and  gentlemen,  I  have  tried  to  point 
out  to  all  of  you  this  fundamental  fact :  That  all  of  the  present-day 
"  bears  "  were  the  "  bulls  "  of  1928  and  1929  who  forced  the  prices 
of  stocks  to  unreasonable  heights ;  that  they  are  men  who  are  not  in- 
terested in  the  effects  of  their  activities  so  long  as  they  accumulate 
money.  They  are  a  destructive  force  because  they  throw  our  eco- 
nomic system  and  therefore  our  social  system  out  of  adjustment. 

Mr.  McKeown.  In  other  words,  they  take  the  side  that  they  think 
they  can  make  the  most  money  out  of  at  a  given  time? 

Mr.  Sabath.  Yes;  and  of  course  they  are  on  both  sides  at  dif- 
ferent times.  .  J,  j.^     J.    J.- 
Mr. Sparks.  Perhaps  this  has  been  shown  m  some  of  the  testi- 
mony given  before  the  committee;  but  do  you  know  what  the  pro- 
portion of  short  selling  is,  on  an  average,  as  compared  with  the 

long  selling?  ,  .,       ,         i.       t 

Mr.  Sabath.  That  depends  on  the  news  they  have  for  dissemina- 
tion.   If  they  have  a  chance  to  send  out  a  lot  of  detrimental  news 
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which  will  effect  the  market,  the  short  selling  is  much  greater.  I  am 
of  the  opinion,  from  evidence  that  I  have  before  me  and  informa- 
tion that  I  have  received  from  the  insiders,  that  more  than  50  per 
cent  of  the  buying  and  selling  is  done  by  the  professional  traders; 
and  most  of  this  in  the  last  two  years  has  been  short  selling.  The 
statistics  that  Mr.  Whitney  gives  us  can  not  be  taken  into  considera- 
tion, because  a  great  number  of  short  sales  are  covered  during  the 
same  and  succeeding  day  and  these  sales  do  not  appear  in  the  fig- 
ures which  he  submits.    Do  you  understand? 

Mr.  Sparks.  Yes. 

Mr.  Sabath.  They  liquidate.  These  shorts,  as  you  no  doubt 
know,  do  not  take  any  chances.  You  know  the  "  sure  thing  *'  gam- 
bler "does  not  take  any  chance ;  his  reasoning  is  that  no  matter  how 
small  a  profit,  it  is  still  a  profit. 

Mr.  Condon.  You  have  not  any  evidence  of  that  statement  that 
the  shorts  do  not  take  any  chances,  have  you?  Now,  Mr.  Whitney 
made  a  remark  to  the  effect 

Mr.  Sabath   (interposing).  That  they  are  all  "broke"? 

Mr.  Condon  (continuing.  That  very  few  of  them  come  out  of 
the  market  eventually  with  a  profit. 

Mr.  Sabath.  It  is  for  that  reason  that  I  am  going  to  ask  early 
action,  and  I  will  tell  you  why:  The  outside  shorts,  that  is,  those 
individuals  not  closely  connected  with  the  exchange  or  with  cor- 
porations, have  not  made  money ;  they  have  lost  it,  because  they  are 
naive  enough  to  believe  that  they  can  go  in  and  compete  with  these 
professionals  and  that  they  can  sell  short  and  make  money  out  of 
it.  And  it  is  only  the  few  inside  fellows,  the  floor  brokers,  the 
professionals — and  there  are  only  a  few  of  them  who  control  the 
situation — that  make  money.  Ninety  or  ninety-five  per  cent  of 
those  who  go  into  the  market  on  the  long  or  short  side  of  the  market 
eventually  lose  everything  they  have. 

Mr.  Condon.  It  amounts  to  this:  That  the  outside  fellows,  the 
little  fellows,  who  are  sometimes  "  bulls  "  and  sometimes  "  bears," 
generally  wind  up  by  being  "  Iambs  "?     [Laughter.] 

Mr.  Sabath.  Yes;  they  are  all  "boobs."  But  in  reply  to  Mr. 
Whitney's  statement  relative  to  all  "  bears  "  being  "  broke,"  permit 
me  to  insert  the  following  statement  written  by  Mr.  Leslie  Gould 
which  appeared  in  the  Chicago  Evening  American  on  February 
25, 1932 : 

If  the  1932  bears  stick  to  their  announced  intention,  they  may  upset  that 
old  adape  quoted  by  Whitney,  that  none  of  the  big  shorts  in  the  old  days  died 
millionaires.     ♦     ♦     * 

Since  the  1929  market  crash  the  bears  have  taken  rolled  up  paper  profit  of 
upwards  of  $2,000,000,000,  with  half  of  it  going  to  European  plungers.  In  this 
country  10  bears,  it  is  said,  have  piled  up  upwards  of  $600,000,000. 

Here's  about  the  way  the  $600,000,000  profits  is  divided : 

No.  1  bear $200,000,000 

No.  2  bear 150, 000, 000 

No.  3  bear 50, 000, 000 

No.  4  bear 50,  000, 000 

No.  5  bear 30, 000, 000 

No.  6  bear 25, 000, 000 

No.  7  bear 25,  000, 000 

No.  8  bear 25, 000, 000 

Vo.  9  bear 10, 000, 000 
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Of  the  10  above,  one— No.  9— died  late  last  year.    He  had  covered  nearly 
all  his  short  lines  before  his  death,  so  he  beat  the  game. 

The  other  nine  are  very  much  alive  and  kicking.     They  are  the  ones  who 
have  stepped  out  of  the  market,  for  the  time  being.    ***^„.^     *•* 

The  bears  who  have  clambered  to  the  sidelines  are  not  bullish. 
They  believe  there  is  real  danger  of  legislative  action  against  short  selling^ 
both  in  securities  and  commodities    *     •     ♦. 

Mr.  Sparks.  Do  you  think  there  would  be  a  persistency  in  short 
selling  if  these  people  lost  about  every  time  and  not  ever  make  a 

^  Mr.  Sabath.  They  would  not  be  there.  [Laughter.]  Because  that 
is  their  business;  they  go  there  in  the  morning  and  watch  for  the 
"  boobs  "  and  the  "  lambs  "  to  make  their  bets,  and  then  they  come  in. 
They  know  what  orders  have  come  in  during  the  night;  who  is 
pledged  to  sell ;  what  the  conditions  are ;  they  go  over  the  reports- 
there  are  7,000  shares  of  this  or  that  stock  that  must  be  sold.  Yes; 
they  know  that  it  must  be  sold  by  a  bank,  or  by  some  fellow ;  and 
they  will  go  in  and  start  to  sell  in  advance. 

Mr.  Whitney  says  that  the  short  seller  can  not  sell  for  less  than 
the  last  day's  prices.  Do  you  remember  when  he  made  that  state- 
ment? And  he  also  said  that  one  can  not  sell  short  for  a  figure  less 
than  the  previous  long  sale.  Now,  in  one  breath  he  says  that  any 
restriction  on  short  selling  will  interfere  with  the  free  and  open 
market  and  in  another  admits  that  the  exchange  is  voluntarily  re- 
stricting the  practice  itself.  But  aside  from  this  contradiction,  Mr. 
Chairman,  if  short  selling  is  proper,  if  it  is  helpful  to  the  market, 
if  it  is  beneficial  to  the  country,  why  should  the  exchange  pass  such 
rules  ?  There  is  only  one  answer :  All  of  these  rules  have  been  passed 
with  one  purpose  in  mind— to  forestall  congressional  regulation. 
And  though  they  may  present  some  difficulties  for  the  small  short 
seller  to  surmount,  they  do  not  deter  the  big  "  bear "  operators  in 
their  activities.  Mr.  K.  P.  Vanderpool,  writing  in  the  Chicago  Even- 
ing American  on  February  25,  1932,  brings  this  out  quite  clearly : 

Some  time  ago  the  New  York  Stock  Exchange  adopted  certain  rules  regarding 

short  selling 

We  are  not  sure  with  what  sincerity  these  regulations  were  made— whether 
they  were  just  sop  to  public  demand  or  were  seriously  intended  to  correct 
abuses  connected  with  short  selling.  _  .  ..       v 

At  any  rate,  the  regulations  are  not  proving  effective  in  preventing  bear 
raiding,  and  we  propose  within  the  next  few  days  to  point  out  some  of  the 
means  used  to  evade  these  restrictions.  ^     ^,       ^r    ,    c.    ,, 

To-day  we  shall  disclose  a  popular  method  of  avoiding  the  New  York  btock 
Exchange  rule  that  a  short  sale  may  not  be  made  at  a  price  below  the  last  pre- 
vious sale.  The  exchange  points  to  this  regulation  as  a  certain  preventative 
of  short  selling  depressing  the  market. 

JIM  AND  BILL 

Jim  Smith  and  Bill  Brown  are  a  couple  of  bears.  The  last  sale  of  Steel  has 
been  at  45%.  The  market  is  now  45y8  to  46%.  Jim  and  Bill  arrange  to  cross 
50  000  shares  of  Steel  at  46,  Bill  being  long  on  the  stock  and  Jim  short.  Jim,  of 
course  has  no  difficulty  in  borrowing  the  stock  from  his  pal,  Bill. 

Bin'waits  until  some  bad  news  comes  out  and  the  market  looks  vulnerable. 
He  then  throws  his  50,000  shares  of  Steel  on  the  market  in  the  hope  that  this 
concentrated  selling  will  demoralize  the  market,  bring  out  stop-loss  orders  and 
in  general  cause  sufficient  liquidation  to  permit  Jim  to  buy  the  stock  back  at  a 
lower  average  price  than  Bill  sold  on  the  decline. 
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In  our  opinion,  this  whole  thing  is  not  a  legitimate  transaction.  It  is  essen- 
tially bear  raiding.  We  are  told  that  it  is  being  practiced  extensively  in  New 
York. 

Members  of  the  New  York  Stock  Exchange  tell  us  that,  while  a  transaction 
of  this  sort  might  not  be  easy  to  control,  they  believe  the  governors  of  the 
New  York  exchange  could  certainly  make  it  nmch  more  diflicult  and  possibly 
eliminate  it  altogether,  if  they  sincerely  desired. 

Oh,  yes !  Mr.  Whitney  has  issued  a  statement  saying  that  there 
will  be  a  more  stringent  rule  imposed  by  the  exchange  on  the  short 
sellers,  and  that  from  now  on  everyone  will  have  to  sign  an  order 
agreeing  that  his  stock  may  be  loaned.  We  are  told  that  the  order 
is  to  go  into  effect  April  1.  Now,  let  us  see:  What  is  April  1?  Is 
it  not  "April  Fools'  Day"?  Well,  I  think  that  is  just  what  this  order 
is — a  hoax  to  fool  the  people,  to  fool  you,  Mr.  Chairman  and  gentle- 
men, and  everyone,  so  that  you  will  desist  from  your  efforts  to 
legislate  on  this  question. 

But  I  wonder  why  that  order  was  issued?  I  understand  that  a 
few  days  before  the  statement  of  that  proposed  ruling  appeared 
in  the  press,  Mr.  Whitney  had  a  conference  with  the  President, 
though  this  is  not  the  only  conference  which  the  President  has  had 
in  this  regard;  for  right  here  I  want  to  be  fair  and  say  that  I  also 
conferred  with  him  on  this  question  of  short  selling  some  time 
ago 

Mr.  Condon  (interposing).  How  long  ago? 

Mr.  Sabath.  Nearly  a  year  ago.  Yes.  And  he  criticized  short 
selling 

Mr.  Condon  (interposing).  Did  he  say  that  publicly,  or  just  in 
a  letter  to  you  ? 

Mr.  Sabath.  Oh,  publicly;  he  criticized  short  selling  in  a  letter 
which  was  published — this  occurred  about  the  time  the  press  first 
carried  reports  that  Kussia  had  sold  7,000,000  bushels  of  wheat  short. 

Mr.  Condon.  That  particular  statement  of  his  referred  only  to 
short  selling  on  the  commodities  exchange,  did  it  not? 

Mr.  Sabath.  I  know ;  but  also  in  a  measure  it  showed  his  inclina- 
tions and  that  he  was  commencing  to  realize  that  short  selling  was 
detrimental. 

And  I  warned  him  on  that  point.  I  told  him  what  he  could  do  to 
protect  the  interest  of  the  American  wheat  grower.  And  it  is  to 
be  regretted  that  he  has  not  followed  his  original  talk,  namely,  in 
helping  me  to  bring  about  this  legislation,  as  he  has  done  in  other 
matters.  This  is  not  the  only  matter  I  had  discussed  with  him  and 
pleaded  for.  I  pleaded  for  the  Finance  Corporation  legislation; 
the  broadening  of  the  Federal  Reserve  Board's  power  of  rediscount ; 
and  the  creation  of  a  home  loan  banking  system.  He  adopted  these 
three  and  I  thought  I  had  him  with  me  on  this  also;  but  unfor- 
tunately, after  a  conference  with  a  certain  influential  lawyer,  the 
lawyer  from  the  Chicago  Board  of  Trade 

Mr.  Condon  (interposing).  Mr.  Strawn? 

Mr.  Sabath.  Mr.  Strawn,  notwithstanding  the  fact  that  the  United 
States  Chamber  of  Commerce  had  gone  on  record  against  short  sell- 
ing, and  that  he  was  the  chairman  of  it,  he  appeared  before  the 
President  three  or  four  months  ago,  and  pointed  out  to  him  the 
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necessity  of  short  selling  and  probably  convinced  him  of  desisting 
in  his  efforts  to  stop  short  selling. 

Mr.  McKeown.  Mr.  Sabath,  we  will  have  to  suspend  now,  as 

the  House  is  in  session.  . 

Mr.  Sabath.  Now,  Mr.  Chairman,  I  want  to  say  this  in  conclusion : 
I  have  here  resolutions  and  copies  of  resolutions  by  bankers'  asso- 
ciations ;  by  the  United  States  Chamber  of  Commerce ;  and  by  the 
various  farm  organizations  throughout  the  country.  I  have  here 
statements  from  professors,  students,  and  economists  who  are  not 
controlled  by  Wall  Street.  I  have  letters  from  hundreds  of  bankers 
and  others  who  have  suffered— men  who  were  formerly  members  of 
the  stock  exchange — all  appealing  for  relief  and  asking  that  we  put 
an  end  to  this  practice.    And  therefore,  I  hope  that  favorable  action 

will  be  taken.  «  ,    .        ,  .  ^-      j. 

Now,  Mr.  Chairman,  though  I  have  been  fighting  this  practice  for 
nearly  two  years  and  a  half  and  have  introduced  several  measures 
regulating  it,  I  wish  to  say  that  I  am  not  wedded  to  my  bills.  I 
am  interested  in  the  principle— the  elimination  of  this  evil.  We  have 
a  drafting  bureau  here,  and  we  are  paying  a  good,  substantial  salary 
to  these  gentlemen,  and  they  are  efficient.  They  can  draw  a  bill  that 
will  be  constitutional,  and  that  will  eliminate  this  evil. 

I  have  been  working  on  another  bill,  that  I  hope  will  come  to 
this  committee,  which,  I  believe,  is  constitutional,  and  which  will 
be  much  broader  in  scope  than  either  of  my  first  two  bills,  or  the 
"  blue  sky  "  bill.  I  hope  that  it  will  be  sent  to  this  committee  shortly. 
And  I  hope  you  will  give  all  of  these  bills  the  consideration  to  which, 
I  believe,  they  are  entitled. 

I  thank  you,  Mr.  Chairman  and  gentlemen,  for  the  courtesy  you 

have  extended  to  me.  o  i     i    i? 

Mr.  McKeown.  We  thank  you  very  much.  Judge  Sabath,  for  your 
interesting  and  instructive  statement.  The  subcommittee  will  now 
stand  adjourned,  subject  to  call  of  the  chairman. 

(Thereupon,  at  11.20  o'clock  a.  m.,  the  subcommittee  adjourned, 
subject  to  the  call  of  the  chairman.) 
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